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Herrera seeks preliminary injunction to halt 
accreditors’ race to shutter City College 

	
Saying ACCJC’s legal strategy aims ‘to run out the clock,’ City Attorney blames 
accreditors’ delay tactics, refusal to honor discovery for need for interim relief 

	
	
SAN	FRANCISCO	(Nov.	25,	2013)—City	Attorney	Dennis	Herrera	today	moved	for	a	preliminary	
injunction	to	block	the	Accrediting	Commission	for	Community	and	Junior	Colleges,	or	ACCJC,	from	
racing	to	terminate	the	accreditation	of	City	College	of	San	Francisco	in	eight	months’	time.		The	
motion	filed	in	San	Francisco	Superior	Court	this	morning	comes	in	the	context	of	the	civil	lawsuit	
Herrera	filed	in	August	charging	the	private	accrediting	body	with	unlawful	conflicts	of	interest	and	
retaliatory	bias	in	its	evaluation	of	college	standards.		If	successful,	the	interim	injunction	would	
remain	in	place	for	the	duration	of	the	litigation,	and	also	prevent	the	Novato,	Calif.‐based	ACCJC	
from	taking	similarly	adverse	actions	against	other	California	colleges	until	its	policies	and	
practices	fully	comply	with	state	and	federal	law.			
	
In	August,	the	U.S.	Department	of	Education	determined	that	the	ACCJC’s	evaluation	of	City	College	
violated	two	separate	provisions	of	federal	law:	failing	to	maintain	effective	controls	against	
conflicts	of	interest,	and	failing	to	have	academic	personnel	reasonably	represented	on	its	
evaluation	teams.		According	to	Herrera’s	motion,	either	of	the	two	violations	is	alone	sufficient	to	
establish	a	likelihood	to	prevail	on	the	merits,	which	courts	require	to	grant	such	interim	relief.		A	
second	factor	courts	consider	in	deciding	whether	to	issue	a	preliminary	injunction—balancing	the	
parties’	relative	harms—overwhelmingly	favors	plaintiffs,	Herrera	argues,	for	the	clearly	
catastrophic	effect	disaccreditation	would	hold	for	City	College’s	80,000	students	and	the	
community	at	large.			
	
“It	is	obvious	to	me,	and	should	be	obvious	to	the	court,	that	the	ACCJC’s	legal	strategy	is	to	run	out	
the	clock,”	Herrera	said.		“Their	lawyers	waited	a	month	to	remove	the	case	to	U.S.	District	Court.		
Their	flimsy	rationale	for	doing	so	was	later	rejected	by	a	federal	judge,	who	then	sent	us	back	to	
state	court.		For	nearly	two	months	they	have	refused	to	honor	our	discovery	requests.		It	seems	the	
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only	thing	the	ACCJC	doesn’t	want	delayed	is	City	College’s	termination.		It’s	regrettable	that	
accreditors’	dilatory	tactics	require	us	to	petition	the	court	for	interim	relief.		But	the	stakes	are	too	
high,	and	the	potential	for	injustice	too	great,	for	the	judicial	process	to	need	to	race	the	clock	to	
accommodate	the	ACCJC’s	dubious	deadline	for	terminating	City	College’s	accreditation.		The	facts	
and	the	law	strongly	support	our	motion	for	a	preliminary	injunction,	and	I	think	the	court	will	
agree	that	the	imperatives	of	thorough	judicial	review	demand	it.”		
	
Nearly	a	month	after	Herrera	filed	his	civil	suit—and	more	than	two	weeks	after	the	City	Attorney’s	
Office	hand‐served	its	discovery	request,	on	the	first	day	discovery	was	permitted	under	state	
law—ACCJC	lawyers	on	Sept.	20	removed	the	case	to	U.S.	District	Court.		Federal	law	extends	most	
state	court	defendants	the	right	to	such	removals	when	a	dispute	involves	or	requires	resolution	of	
federal	issues.		Herrera	opposed	the	move,	however,	arguing	in	a	motion	to	U.S.	District	Court	Judge	
Susan	Illston	that	his	office’s	allegations	turned	on	violations	of	California’s	Unfair	Competition	
Law,	and	should	therefore	be	remanded	back	to	state	court.		On	Nov.	4,	four	days	before	a	
scheduled	hearing	on	the	dispute,	Judge	Illston	agreed	with	Herrera	in	a	14‐page	ruling	that	the	
case	“does	not	require	the	resolution	of	a	federal	issue.”		Judge	Illston	also	rejected	ACCJC’s	
argument	that	the	U.S.	Higher	Education	Act	gives	federal	courts	jurisdiction	over	accreditation	
disputes	with	colleges,	correctly	noting	that	the	“plaintiff	here	is	the	People	of	the	State	of	
California,	and	not	the	college.”		The	ACCJC	has	still	not	responded	to	Herrera’s	discovery	requests.	
	
The	increasingly	embattled	ACCJC	has	been	a	leading	policy	advocate	to	dramatically	reshape	the	
mission	of	California’s	community	colleges	through	more	restrictive	policies	focusing	on	degree	
completion	rather	than	vocational,	remedial	and	non‐credit	offerings.		The	accrediting	body’s	
political	agenda—shared	by	conservative	advocacy	organizations,	for‐profit	colleges	and	student	
lender	interests—represents	a	significant	departure	from	the	abiding	“open	access”	mission	
repeatedly	affirmed	by	the	California	legislature	and	pursued	by	San	Francisco’s	Community	
College	District	since	it	was	first	established.		Herrera’s	civil	action	filed	on	Aug.	22	alleges	that	the	
commission	acted	to	withdraw	accreditation	“in	retaliation	for	City	College	having	embraced	and	
advocated	a	different	vision	for	California’s	community	colleges	than	the	ACCJC	itself.”			
	
Herrera’s	civil	suit	offers	extensive	evidence	of	ACCJC’s	demonstrable	double	standard	in	evaluating	
City	College	of	San	Francisco	as	compared	to	its	treatment	of	six	other	California	colleges	under	
identical	“show	cause”	sanctions	during	the	preceding	five	years.		Though	several	of	the	sanctioned	
schools	failed	to	adequately	correct	their	alleged	deficiencies,	none	saw	its	accreditation	
terminated.		City	College	had	never	once	been	sanctioned	previously,	Herrera’s	complaint	contends,	
noting	that	the	ACCJC’s	retaliatory	bias	is	evidenced	in	part	by	the	college’s	clear	educational	
success	by	multiple	objective	standards.		City	College	boasts	a	remedial	progress	rate	in	English	as	a	
Second	Language,	or	ESL,	of	52.3	percent—more	than	double	that	for	California	community	colleges	
statewide.		Its	completion	rate	of	55.6	percent	exceeds	the	California	community	college	average	of	
49.2	percent;	and	its	75.2	percent	overall	persistence	rate	(which	gauges	student	matriculation	
over	consecutive	semesters)	far	outpaces	the	system‐wide	average	of	65.8	percent.		City	College	
students	transferring	to	the	California	State	University	system	achieve	a	higher	grade	point	average	
at	Cal	State	than	the	statewide	average	for	community	college	transfers.	
	
The	case	is:	People	of	the	State	of	California	ex	rel.	Dennis	Herrera	v.	Accrediting	Commission	for	
Community	and	Junior	Colleges,	et	al.,	San	Francisco	Superior	Court	No.	13‐533693,	filed	Aug.	22,	
2013.		Accompanying	declarations	and	exhibits	available	at:	http://www.sfcityattorney.org.	
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TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD: 

PLEASE TAKE NOTICE that on December 24, 2013 at 2:00 p.m., or as soon thereafter as the matter 

can be heard, in Department 304 of this Court, located at 400 McAllister Street, San Francisco, 

California, 94102, Plaintiff the People of the State of California ex rel. Dennis Herrera, San Francisco 

City Attorney (“People”), will and hereby do move this Court for a Preliminary Injunction enjoining 

Defendant Accrediting Commission for Community and Junior Colleges (“ACCJC”), until the end of 

trial in this action from: 

 A. Finalizing the termination of City College of San Francisco’s accreditation;  

 B.  Taking adverse accreditation action against any institution unless and until the ACCJC 

revises its policies to ensure compliance with 34 C.F.R. section 602.15, subsections (a)(3) and (a)(6). 

 This Motion is and will be based on this Notice of Motion and Motion for Preliminary 

Injunction; the accompanying Memorandum of Points and Authorities in support thereof; the 

accompanying Request for Judicial Notice; the accompanying declarations of Sara J. Eisenberg, 

Shinobu Ichino, Lynn Eudey, Kathy Blackwood, Severin Campbell and Richard Hansen; the files and 

records of this Court; and such other pleadings, evidence and argument as may be submitted to the 

Court before or at the hearing. 

Dated:  November 25, 2013 
 

DENNIS J. HERRERA 
City Attorney 
THERESE M. STEWART 
Chief Deputy City Attorney 
OWEN CLEMENTS 
YVONNE R. MERE 
THOMAS S. LAKRITZ 
SARA J. EISENBERG 
Deputy City Attorneys 
 
 

By:  /s/ Sara J. Eisenberg  
SARA J. EISENBERG 
 
Attorneys for Plaintiff 
PEOPLE OF THE STATE OF CALIFORNIA 
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INTRODUCTION 

For the last two years, a heated debate about the proper mission and priorities of community 

colleges has been raging in California, including in the State Legislature.  Faculty, staff and students 

from City College of San Francisco (“City College”) took the lead as vocal advocates in the fight to 

maintain the “open access” mission of community colleges—to provide educational opportunities to 

anyone, regardless of income or ability.  The Accrediting Commission for Community and Junior 

Colleges (“ACCJC”), meanwhile, was an outspoken advocate of the push to eliminate the open access 

mission for community colleges—actively supporting controversial task force recommendations and 

legislation that would limit the open access policy in favor of a narrower junior college model focused 

on degree completion.  Disturbingly, at the same time that it was publicly opposing City College’s 

open access vision, the ACCJC was in the midst of evaluating City College. At the conclusion of this 

process, the ACCJC voted to terminate City College’s accreditation effective July 2014.   

The People’s Complaint in this case alleges that the ACCJC violated California’s Unfair 

Competition Law (“UCL”), Business and Professions Code section 17200, et seq, by evaluating City 

College while actively lobbying to end the open access policy for which City College faculty, staff and 

students were strenuously advocating (and which was a part of City College’s stated mission), and by 

allowing its advocacy and bias to prejudice its decision.  See Complaint ¶ 134(a)(i), (e).  The People’s 

Complaint also alleges that the evaluation of City College was plagued with irregularities that 

demonstrate the ACCJC’s bias against the college and its constituents.  For example, the ACCJC 

stacked City College’s evaluation teams with individuals closely aligned with the ACCJC and/or its 

side of the debate (including an Associate Vice President of the ACCJC and the husband of the 

ACCJC’s President); failed to use evaluation teams that included a significant number of faculty, 

instead including only a single professor; gave City College less time to cure alleged deficiencies, and 

treated it more harshly, than other similarly situated institutions; and, in a virtually unprecedented 

move, placed City College—which had never been sanctioned before—directly on the highest sanction 

available.  Id. ¶¶ 87, 92-93, 116-121, 105-06; see also n.2, infra. 

Some of these irregularities are more than just evidence of the ACCJC’s prejudice; they 

constitute violations of federal law.  On August 13, 2013, the Department of Education (“DOE”) sent a 
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letter to the ACCJC stating that several aspects of the ACCJC’s accreditation review process were not 

in compliance with the federal regulations governing accrediting agencies.  Nonetheless, the ACCJC 

has taken no action to withdraw its tainted termination sanction.  And despite having found several 

significant defects in the ACCJC’s evaluation of City College, the DOE does not have the authority or 

ability to provide any relief to City College1—but this Court does.  Because the ACCJC’s actions 

constitute unlawful and unfair business practices within the meaning of the UCL, and because City 

College, other California institutions, employees of City College and existing and potential students 

will suffer severe and irreparable harm in the absence of interim relief, this Court can, and should, 

grant the People’s request for a preliminary injunction enjoining the ACCJC from finalizing the 

termination of City College’s accreditation and from taking adverse accreditation action against any 

institution unless and until the ACCJC revises its policies to ensure compliance with the law.   

FACTUAL BACKGROUND 

For decades, community colleges—nationally and in California—have focused on ensuring 

open access to higher education for everyone capable of benefitting from attendance, regardless of 

income, ability, or educational/vocational goals.  See, e.g., A.B. 1725, Stats. 1998 ch. 973, §5(c); 

Hansen Decl. ¶¶7, 10-11.   City College’s strong commitment to open access is embodied in the depth 

and breadth of services and courses offered: courses that bear credits and others that do not, pathways 

for traditional and non-traditional learners, and opportunities to, among other things, learn English, 

gain job and life skills, and better oneself through education.  Ichino Decl. ¶2; Hansen Decl. ¶¶12.   

Recently, however, political rhetoric and policy priorities have shifted away from “open 

access” and toward a narrow definition of “success” focused exclusively on students who will earn a 

degree or certificate.  The emergence of this so-called “Student Success” agenda has been 

accompanied by a call to realign public funding to focus on degree-completion as the primary mission 

of community colleges, to the detriment of programs that serve students who are less likely to graduate 

quickly with a certificate or degree.  In keeping with this trend, in January 2011, the State Board of 

Governors of the California Community Colleges (“BOG”) appointed a Task Force to recommend 
                                                 

1 As a DOE spokesperson recently explained, the DOE “does not have the authority to reverse 
any decision made by an accrediting agency.”  See Charla Bear and Jon Brooks, Dept. of Education 
Ruling Won’t Solve CCSF Accreditation Woes (Aug. 14, 2013). 
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strategies for promoting “student success.”  In October 2011, the “Student Success Task Force” 

released draft recommendations that hued closely to the “Student Success” model.  For example, the 

Task Force recommended that financially-needy students lose fee waivers if they did not have an 

approved educational goal (Ichino Decl. ¶3 & Ex. A at Draft Rec. 3.2), and that students be forced to 

select a “program of study” by the end of their second term (Id. ¶3 & Ex. A at Draft Rec. 2.5). 

 Members of the ACCJC were among the earliest supporters of the recommendations.  Id. ¶4 & 

Ex. B; Hansen Decl. ¶27.  Meanwhile, among the Task Force’s most vocal opponents were many City 

College stakeholders, who felt the recommendations were inconsistent with the “open access” mission 

that had enabled City College to serve generations of San Franciscans.  Ichino Decl. ¶¶5-8 & Exs. C-F.  

In early 2012, the BOG met and—over the strong objection of City College students and faculty—

voted to adopted the recommendations.  Ichino Decl. ¶¶9-10 & Ex. G at 10-12; Hansen Decl. ¶17-18.   

 Although many of the Task Force recommendations could be implemented by the BOG 

through regulatory changes, six required legislative action.  Accordingly, on February 24, 2012, 

supporters of the recommendations introduced S.B. 1456—the “Student Success Act.”  The fight over 

S.B. 1456 again pitted the ACCJC against City College.  While ACCJC President Barbara Beno wrote 

a letter urging State Senators to support the bill (Hansen Decl. ¶28 & Ex. A), the City College Student 

Council unanimously passed a resolution opposing it.  Ichino Decl. ¶11 & Ex. H.  Although the bill’s 

sponsor amended S.B. 1456 to eliminate several of the more controversial recommendations (see, e.g., 

April 26 revised draft of S.B. 1456), the ACCJC and City College continued their heated disagreement 

over the merits of the remaining recommendations.  President Beno continued her zealous advocacy 

by sending yet another letter to members of the State Assembly expressing the ACCJC’s “strong 

support” for the measure.  Hansen Decl. ¶28 & Ex. B.  On the other side of the aisle, City College 

students organized a conference on the issue, and the College’s Board of Trustees passed a resolution 

opposing the bill.  Ichino Decl. ¶¶12-13 & Exs. I-J.  The final version of S.B. 1456 contained 

significant changes and was viewed by its opponents as a vast improvement over the original bill. 

 In the midst of this public debate between City College and the ACCJC over the proper 

mission for community colleges, the ACCJC was in the middle of its confidential evaluation of City 

College for reaffirmation of its accreditation.  Indeed, the ACCJC selected the individuals who would 
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serve on City College’s Evaluation Team (“2012 Evaluation Team”) just as the battle over the Task 

Force recommendations was reaching a fever pitch.  The 17-member team, which was comprised 

mainly of administrators with only a single professor, included: (a) three individuals from colleges that 

were represented on the 21-member Task Force; (b) seven individuals from three community college 

districts that publicly supported the Task Force recommendations and/or S.B. 1456; and (c) ACCJC 

President Barbara Beno’s husband, Peter Crabtree.  Id. ¶¶14, 28-31 & Exs. K at 2, U-X. 

 The ACCJC 2012 Evaluation Team visited City College in spring 2012 and concluded that the 

college was only partially compliant with several accreditation standards.  Id. Ex. K.  On or around 

June 6, 2012—i.e., two weeks after the SFCCD adopted a resolution vehemently opposing S.B. 1456 

and one week before Barbara Beno sent letters to State Assembly Members strongly supporting the 

bill––the ACCJC voted in a closed session to impose a “Show Cause” sanction on City College.2  In a 

letter from Barbara Beno to City College’s interim Chancellor, dated July 2, 2012, City College was 

notified that it was required to show cause why its accreditation should not be withdrawn by the 

Commission at the Commission’s next meeting, scheduled to occur in June 2013.  Specifically, City 

College was required to submit a “Show Cause Report” by March 15, 2013, to be followed by a visit 

of Commission representatives shortly thereafter.  Id. ¶15 & Ex. L. 

 On March 15, 2013—just eight months later—City College submitted the required Show 

Cause Report.  That same month, the ACCJC assembled a nine-member Show Cause Visiting Team 

(comprised of eight administrators and only one professor) that visited City College on April 4 and 5, 

2013.  Id. ¶18 & Ex. N at 2.  Five of the nine members of the Show Cause Visiting Team had been 

members of the original Evaluation Team.  All of those five—and two of the newly added members—

were affiliated with colleges or community college districts that had publicly supported the Task Force 

recommendations and/or S.B. 1456.  Id. ¶31.  And one of the newly added members, John Nixon, was 

an Associate Vice President of the ACCJC.  On or around June 7, 2013, the ACCJC reviewed the 

Visiting Team’s report and voted in a closed session to terminate City College’s accreditation effective 
                                                 

2 There are three levels of sanctions that the ACCJC may impose: Warning, Probation and 
Show Cause.  The ACCJC has acknowledged that it is “not common” for an institution to be put on 
Show Cause without ever having received a lesser sanction.  Ichino Decl. ¶16 & Ex. M at 3.  Indeed, it 
is virtually unprecedented.  Every one of the six California institutions placed on Show Cause by the 
ACCJC since 2008 had been previously sanctioned—some multiple times over several years.  Id. ¶17. 
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July 31, 2014.  Id. ¶19 & Ex. O.  Notably, the alleged deficiencies that formed the basis of the 

ACCJC’s decisions to sanction City College and terminate its accreditation focused not on the quality 

of education provided, but on bureaucratic and administrative issues.  See id. Exs. K-L, N-O.    

 Meanwhile, in spring of 2013, the California Federation of Teachers had filed a complaint with 

the DOE raising concerns with the policies and practices of the ACCJC.  After receiving a response 

from the ACCJC and conducting further research, the DOE sent a letter to the ACCJC stating that 

several aspects of their accreditation-review process violate federal regulations. Request for Judicial 

Notice in Support of People’s Motion for Preliminary Injunction (“RJN”), Ex. 1. As relevant here, the 

DOE first found that the ACCJC violated 34 CFR section 602.15(a)(3), which requires accrediting 

agencies to have academic as well as administrative personnel on their evaluation and decision-making 

bodies.  The DOE explained that agencies must make a “good faith effort . . . to have both academic 

and administrative personnel reasonably represented,” and that “[o]ne academician on an evaluation 

team comprised of eight and sixteen individuals, as was the case for the April 2013 and March 2012 

evaluation teams . . . is not reasonable representation.”  Id. at 2.  Second, the DOE found that the 

ACCJC violated 34 CFR section 602.15(a)(6), which requires “clear and effective controls” against 

both actual conflicts of interest and against “the appearance of conflicts of interest.” Id. at 2-3. The 

DOE understandably found that the appointment of Barbara Beno’s husband to serve on the 2012 City 

College evaluation team “has the appearance to the public of creating a conflict of interest.” Id. at 3. 

ARGUMENT 

When deciding whether to grant a preliminary injunction, a court must consider two 

interrelated factors: (1) the likelihood that the plaintiff will succeed on the merits, and (2) the relative 

interim harm to the parties from the issuance or nonissuance of the injunction.  See, e.g., Butt v. State 

of California, 4 Cal. 4th 668, 678 (1992).  The People easily satisfy both prongs of this standard. 

The People’s Complaint asserts several theories of liability under section 17200, which 

prohibits any “unlawful, unfair, or fraudulent business act or practice.”  See generally Complaint 

¶¶134-135; see also Eisenberg Decl. Ex. B.  Importantly, however, to obtain a preliminary injunction, 

the People only need to show a likelihood of success on a single theory that would support the 

requested injunctive relief.  See Huong Que, Inc. v. Luu, 150 Cal. App. 4th 400, 408 (2007) 
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(“[Appellant’s] challenge goes only to the court’s determination that plaintiffs were likely to prevail 

on the merits.  For this approach to succeed, appellants must show that plaintiffs were unlikely to 

succeed on any cause of action that would support injunctive relief.”).  Although the People are 

confident they will ultimately prevail on all of their theories, the People focus this motion on those 

theories that can easily be demonstrated at this early stage in the proceeding—even before the People 

have had the benefit of discovery.3  Specifically, based solely on publicly available and judicially 

noticeable documents, this court can and should find that the People are likely to succeed on two 

theories: that the ACCJC acted unlawfully and/or unfairly by (A) failing to include sufficient academic 

personnel on the teams that evaluated City College and (B) failing to have adequate clear and efficient 

controls to protect against conflicts of interest on those teams and appointing people to those teams 

that created an actual, or at least apparent, conflict.  See Eisenberg Decl. Ex. B #1-4.  Both of these 

acts are unlawful and unfair within the meaning of section 17200.  And both of these violations 

(independently and cumulatively) warrant the temporary injunctive relief that the People seek. 

I. THE PEOPLE ARE LIKELY TO SUCCEED ON THE MERITS. 

A. Failure To Include Sufficient Academic Personnel On Evaluation Teams. 

34 CFR section 602.15(a)(3) requires an accrediting agency to have “[a]cademic and 

administrative personnel on its evaluation, policy, and decision-making bodies.”  This requirement 

was added to the Code in 1994 as part of the DOE’s revisions to the regulations governing accrediting 

agencies, which were made to ensure that the focus for accrediting agencies is “the quality of 

education or training provided by the institutions or programs they accredit.”  59 FR 3578 (1994).   

The ACCJC violated this important requirement with respect to both the 2012 Evaluation 

Team (which was comprised of seventeen people—and only 1 professor) and the 2013 Show Cause 

Visiting Team (which was comprised of nine people—and only 1 professor).  Ichino Decl. Exs. K at 2, 

N at 2.  Common sense dictates that this paltry academic representation is insufficient to satisfy the 

requirement.  The DOE agrees.  The DOE has determined that the ACCJC’s inclusion of just a single 
                                                 

3 The People hand-served discovery on September 3, 2013—the first permissible day under the 
Code of Civil Procedure.  Eisenberg Decl. ¶2.  The ACCJC, however, removed the case on September 
20th, and refused to respond to discovery while the case was pending in federal court.  Id. ¶3.  The 
federal court remanded the case on November 4th and the ACCJC will be responding to the 
outstanding discovery requests on December 9, 2013.  Id. ¶4-5. 
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professor on the two City College evaluation teams violated section 602.15(a)(3), which it interprets to 

require “a good faith effort by the agency to have both academic and administrative personnel 

reasonably represented” on its evaluation teams.  RJN, Ex. 1 at 2.  As the agency that drafted the 

regulation and that is responsible for monitoring entities’ compliance (see 20 U.S.C. § 1099b(a), (l)), 

the DOE’s interpretation of the regulation and determination as to what constitutes a violation are 

entitled to great deference.  See, e.g., In re Cabrera, 55 Cal. 4th 683, 690 (2012); Hardesty v. 

Sacramento Metro. Air Quality Mgmt. Dist., 202 Cal. App. 4th 404, 417-418 (2011).  

The ACCJC may argue that “academic personnel” should be interpreted broadly to include 

department chairs as well as some deans and other administrators.  But the DOE’s letter evidences that 

it interprets academic personnel more narrowly (RJN Ex. 1 at 2 (including only the two professors as 

“academic personnel”))—and that interpretation is entitled to deference by this Court.  See supra; see 

also Olszewski v. Scripps Health, 20 Cal. 4th 798, 821 (2003) (“Where a federal regulation is 

ambiguous, an agency’s interpretation of its own regulation is entitled to deference.”) (internal 

quotation marks omitted).  Accordingly, the People are likely to prevail on their theory that the 

ACCJC acted unlawfully within the meaning of the UCL by violating section 602.15(a)(3).   

The People are also likely to prevail on their argument that the ACCJC’s failure to include 

sufficient academic personnel was unfair within the meaning of the UCL.  In determining whether 

specific conduct is unfair, courts have considered whether the conduct “threatens an incipient 

violation” of law or violates “the policy or spirit” of the law.  Cel-Tech Comm. Inc. v. Los Angeles 

Cellular Tel. Co., 20 Cal. 4th 163, 187 (1999).  Other courts have evaluated whether the public policy 

allegedly violated by the practice in question is “‘tethered’ to specific constitutional, statutory, or 

regulatory provisions.”  Gregory v. Albertson’s Inc., 104 Cal. App. 4th 845, 854 (2002).  Even apart 

from whether the ACCJC’s conduct violated the regulation, it was unfair because it “threaten[ed] an 

incipient violation” of the DOE’s regulations governing the conduct of accrediting agencies, violated 

the “policy and spirit” of that law, and is closely “tethered” to that regulatory provision.4   
                                                 

4 The Cel-Tech case involved an unfair business practice claim brought by a competitor, and 
the California Supreme Court expressly limited its holding to that context.  Cel-Tech, 20 Cal. 4th at 
187, n.12.  The People do not believe that Cel-Tech’s rigorous test—or Gregory’s “tethered” test—
should be applied to cases brought by consumers or public prosecutors.  Rather, the People believe 
that the test employed by the court in Smith v. State Farm Mutual Auto. Ins. Co., is the appropriate test 
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B. Failure To Have Effective Controls Against Conflicts Of Interest. 

Pursuant to 34 CFR section 602.15(a)(6), accrediting agencies are required to have “clear and 

effective controls against conflicts of interest and the appearance of conflicts of interest” by, inter alia, 

the agency’s evaluation team members and staff.  The ACCJC does not, as evident from the fact that 

both the 2012 Evaluation Team and the 2013 Show Cause Evaluation Team were tainted by members 

with, at the very least, an appearance of a conflict: ACCJC President Barbara Beno’s husband, Peter 

Crabtree, on the 2012 Evaluation Team (Ichino Decl. Ex. K at 2); and ACCJC Associate Vice 

President, John Nixon, on the 2013 Show Cause Evaluation Team (Ichino Decl. Ex. N at 2). 

The ACCJC may argue that Crabtree and Nixon’s service on these teams did not create a 

conflict, or even the appearance of a conflict, because there was no avenue for Crabtree, Nixon or  

Beno to exploit the situation for personal or professional financial gain.  The DOE, however, has 

explicitly rejected this narrow interpretation of its regulation.  In its August 13, 2013 Letter to the 

ACCJC the DOE explicitly stated that “there does not have to be an opportunity for financial gain by 

an individual for there to be the appearance of a conflict of interest.”  RJN Ex. 1 at 2.  The DOE went 

on to conclude that Crabtree’s participation on the 2012 Evaluation Team “has the appearance to the 

public of creating a conflict of interest (i.e., an appearance of bias of the Commission in favor of the 

team’s position over that of the institution’s).”  Id. at 3.5   

Based on this conflict, the DOE concluded that the ACCJC lacks clear and effective controls 

against conflicts of interest and the appearance of conflicts of interest in violation of section 

602.15(a)(6).  Id.  Since the DOE’s interpretation of its regulation—and its conclusion that the ACCJC 

violated it—are entitled to deference by this Court (see p.7, supra), the People are likely to prevail on 
                                                                                                                                                                      
in such cases.  See 93 Cal. App. 4th 700, 718-19 (2001) (balancing the utility of the conduct against 
the gravity of the harm and considering whether the practice “offends an established public policy or . 
. . is immoral, unethical, oppressive, unscrupulous or substantially injurious to consumers”).  While 
demonstrating a violation under the more rigorous Cel-Tech test should not be necessary in non-
competitor cases like this one, it would nevertheless be more than sufficient to establish that a given 
practice is unfair, judged under any standard.    

5 Although the fact that ACCJC Associate Vice President Nixon served on the 2013 Show 
Cause Visiting Team was not before the DOE (because the complaint that initiated the DOE’s review 
was filed prior to publication of the Show Cause Visiting team report and roster), his presence on that 
team raises the same concerns.  Similarly, the fact that the evaluation teams were stacked with 
individuals from schools or districts that are politically aligned with the ACCJC was also not before 
the DOE—but also raises serious conflict issues. 
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their argument that the ACCJC acted unlawfully by violating that federal regulation. 

The People are also likely to prevail on their argument that both the ACCJC’s failure to have 

controls against conflicts—as well as its inclusion of Crabtree, Nixon and individuals aligned with its 

political agenda on the evaluation teams violate the unfair prong of the UCL.6  Although the latter may 

not technically violate section 602.15(a)(6)—which requires the agency to have “effective controls,” 

but does not directly prohibit conflicts of interest—it falls squarely within even the most rigorous test 

for unfairness set forth in Cel-Tech because it “threatens an incipient violation” of the DOE’s 

regulation and violates both the “policy and spirit” of that law.  Cel-Tech Comm. Inc., 20 Cal. 4th at 

187.  Moreover, their inclusion on the evaluation teams violated the ACCJC’s own conflict of interest 

policy, which defines a conflict to include “any personal or professional connections that would create 

either a conflict or the appearance of a conflict of interest,” and requires representatives of the ACCJC 

to “make every effort to avoid the appearance of conflict of interest, in both formal and informal 

interactions with members of the field and with the public.”  Ichino Decl. ¶20 & Ex. P at 136, 135.  

Such a violation of an entity’s own internal policies constitutes an unfair practice within the meaning 

of the UCL.  See Smith v. Chase Mortg. Credit Group, 653 F.Supp.2d 1035, 1045-47 (E.D. Cal. 2009). 

II. THE ACCJC’S PRACTICES WARRANT THE PRELIMINARY RELIEF SOUGHT. 

 Business and Professions Code section 17203 authorizes broad injunctive relief for violations 

of the UCL providing, in part, that “[t]he court may make such orders or judgments . . . as may be 

necessary to prevent the use or employment by any person of any practice which constitutes unfair 

competition.”  The injunctive relief authorized by the UCL is intentionally expansive.  California 

courts have consistently acknowledged the need for this “extraordinarily broad” remedial power, 

recognizing that “because . . . unfair business practices can take many forms, the Legislature has given 

the courts the power to fashion remedies to prevent their ‘use or employment’ in whatever context 

they may occur.”  Hewlett v. Squaw Valley Ski Corp., 54 Cal. App. 4th 499, 540 (1997).  This broad 

power “necessarily includes the authority to make orders to prevent such activities from occurring in 

the future.”  Id. (internal quotation marks omitted).  Accordingly, this court “necessarily . . . [has] the 
                                                 

6 Ultimately, the People intend to show that it was unfair within the meaning of the UCL for 
ACCJC to be evaluating City College at all in these circumstances (Complaint ¶134(a)(i)) but, 
certainly, it was unfair to appoint ACCJC staff members or their spouses.   
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authority” to prevent future violations of the law by prohibiting the ACCJC from taking adverse 

actions against any institution in California, unless and until the ACCJC revises its policies to ensure 

compliance with the law.  But “[w]hile an injunction against future violations might have some 

deterrent effect, it is only a partial remedy since it does not correct the consequences of past conduct. 

 . . . An order which commands [a party] only to go and sin no more simply allows every violator a 

free bite at the apple.”  Id. (internal quotation marks omitted).  Accordingly, the ACCJC’s violations 

addressed above also warrant this Court’s use of its broad equitable powers to prohibit the ACCJC 

from finalizing a termination decision that was arrived at unlawfully.  

A. The ACCJC’s Decision To Terminate City College’s Accreditation Was Based On 
The Recommendation Of An Improperly Constituted Body And Is Thus Invalid. 

Even standing alone, the ACCJC’s failure to include sufficient academic personnel on its 

evaluation teams warrants an injunction prohibiting the ACCJC from finalizing the termination of City 

College’s accreditation.  Where, as here, a decision is tainted by an improperly constituted body, that 

decision is invalid.  See, e.g., Vuagniaux v. Dep’t of Prof. Reg., 208 Ill.2d 173, 185-86 (2003) (holding 

that the decision to reprimand the plaintiff physician was “invalid and cannot be given effect” because 

it was based on a recommendation made by an improperly constituted Medical Disciplinary Board); 

Doyle v. United States, 599 F.2d 984 (Ct. Cl. 1979).  In Doyle, officers in the U.S. Army Reserve 

contested their release from active duty resulting from their twice having been passed over for 

promotion by selection boards.  Federal law at the time required that whenever a selection board 

considered the promotion of a Reserve officer, the board had to include reservists.  The boards that 

considered the plaintiffs’ promotions did not.  599 F.2d at 991, 992.  The court found that the boards’ 

decisions were invalid and subject to automatic reversal.  Id. at 997-98.  In reaching this decision, the 

court noted that there are two justifications for the rule of automatic reversal in such circumstances: 

First, some errors are so inimical to judicial or fair process that their violation 
cannot be tolerated under any circumstances. Application of the test of harmless 
error would result in the dilution of the afforded protection.  Second, a court, in 
the case of some errors such as the improper composition of a jury or the bias of 
a judge, has no way of evaluating the effect of the error on the judgment in the 
dark of what might have been but never was.  (Id. at 995 (citation omitted).) 

Even though the proceeding at issue in Doyle was “evaluational, not accusatory, and the error 

 statutory, not constitutional,” the court found that the first justification was implicated because the 
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boards’ decisions had important consequences for those considered and because adherence to the rule 

requiring reservists to sit on boards was necessary to effectuate Congress’s purpose.  Id. at 995-96.   

Here, too, the decisions at issue have critically important consequences.  Loss of accreditation 

is effectively a death sentence for an institution because it renders the institution ineligible for federal 

and state funds.  And when a local community college closes, it has devastating consequences not only 

on the college itself, but on students, employees and the community at large.  See pp.13-15, infra.  

Moreover, compliance with the requirement that academic personnel be adequately represented on 

evaluation teams is necessary to further the important goal of ensuring that accrediting agencies make 

thorough and reasoned decisions focused on the “the quality of education or training provided by the 

institutions or programs they accredit.”  See 59 FR 3578 (1994). 

Moreover, the Doyle court found that a second justification for the automatic reversal rule—

“that it is not possible for a reviewing body to determine what effect the error had on the judgment of 

the original proceeding”—was also implicated.  Doyle, 599 F.2d at 996.  It noted that the boards’ 

decisions were “the product of subjective, secret evaluations,” and that “[c]ourts are not qualified nor 

is it desirable for them to delve into the selection boards’ exercise of discretion.”  Id.  Finally, it 

explained that “the proper influence of Reserve officers [could not] be injected into the original 

process, after the fact, to determine the effect it might have had on the judgment of the board.  Thus, 

the procedural violation penetrates to the heart of the process Congress deemed necessary for fair 

judgment in selecting officers for promotion.”  Id.  This justification applies here as well.  The 

ACCJC’s decisions are the product of a subjective and secretive process (see Ichino Decl. Ex. P at 

105-06, 133), and it is impossible to inject “the proper influence” of academic personnel into the 

evaluation process post hoc to determine the effect it might have had on the Commission’s judgment.7 

Accordingly, the ACCJC’s decision to terminate City College’s accreditation, which was based 

on the evaluations performed by two improperly constituted teams, is invalid.  See Summerlin v. 

Stewart, 341 F.3d 1082, 1118 (9th Cir. 2003) (en banc), rev’d on other grounds sub nom. Schriro v. 
                                                 

7 While difficult to prove, it is easy to conceive of ways the lack of academic personnel may 
have affected the outcome.  Administrators are more likely to focus on bureaucratic aspects of school 
administration, while academics are more likely to focus on the quality of the academic programs 
provided.  City College is highly successful with respect to the latter (Ichino Decl. ¶¶[21-22), and all 
of the deficiencies identified by the ACCJC concerned the former.  See id. Exs. K-L, N-O. 
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Summerlin, 542 U.S. 348 (2004) (“[W]here an improperly constituted or situated tribunal reaches a 

decision, that decision is infected with a ‘plain defect’ and must be vacated.”).  Injunctive relief is 

appropriate and necessary to prevent the ACCJC from finalizing and effectuating that invalid decision. 

B. The ACCJC’s Failure To Have Effective Controls Against Conflicts Tainted Its 
Decision-Making And Compromised The Integrity Of Its Review Process. 

Similarly, the ACCJC’s failure to have adequate safeguards in place to protect against conflicts 

of interest on its evaluation teams also warrants the injunctive relief sought.  When a rule prohibits an 

individual with a conflict, or the appearance of conflict, from participating in the decision-making 

process, any decision rendered by a body or individual with such a conflict (either actual or apparent) 

is void.  In Christie v. City of El Centro, 135 Cal. App. 4th 767 (2006), for example, Judge Foerster 

rendered a decision on the defendant’s motion for nonsuit after discussing the case with another judge 

who had been subject to a peremptory challenge and disqualified from hearing the matter.  A third 

judge granted the plaintiff’s motion for a new trial, and the defendant appealed.  On appeal, the 

defendant argued that a new trial was not warranted because there was no actual prejudice from Judge 

Foerster’s actions.  The Court of Appeal rejected this argument.  The court concluded that Judge 

Foerster was disqualified under the governing statute because a person could reasonably doubt that he 

could be impartial (i.e., because there was an appearance of impropriety) and that, as a result, his 

ruling was “null and void and must be vacated regardless of a showing of prejudice,” and “without 

determining if the order was meritorious.”  Id. at 776, 777; see also Stivers v. Pierce, 71 F.3d 732, 748 

(9th Cir. 1995) (“[W]here one member of a tribunal is actually biased, or where circumstances create 

the appearance that one member is biased, the proceedings violate due process”); Moles v. Regents of 

University of California, 32 Cal. 3d 867, 874 (1982) (“This court can only speculate about the 

influence [the conflicted justice’s] legal analysis and tentative conclusions had on the other panel 

members.”); Hayden v. City of Port Townsend, 28 Wash. App. 192 (Wash. Ct. App. 1981) (holding a 

Planning Commission decision invalid because of a violation of the “appearance of fairness doctrine”).   

Such a rule makes perfect sense.  Even the ACCJC acknowledges that “mak[ing] all of its 

decisions in an atmosphere which avoids even the appearance of conflict of interest” is necessary to 

“maintain the credibility of the accreditation process and confidence in its decisions.”  Ichino Decl. 
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Ex. P at 135.  That purpose is undermined by individuals with an appearance of conflict (not to 

mention an actual conflict), regardless of the extent to which it impacts the ultimate decision.  See 

Escla. de Med. SJB, Inc. v. Liaison Com. on Med. Educ., 820 F.Supp.2d 317, 319 (D.P.R. 2011) 

(“While there is no evidence of improper conduct in this case, one can draw the inference that the 

decision to uphold LCME’s decision was due to the LCME membership of one of the appeals panel 

members. This member could have tainted the decision process of the panel.”).8   

III. THE BALANCE OF HARDSHIPS TIPS SHARPLY IN THE PEOPLE’S FAVOR. 

Where a governmental entity seeks to enjoin the violation of a statute that authorizes injunctive 

relief, if the entity “establishes that it is reasonably probable it will prevail on the merits, a rebuttable 

presumption arises that the potential harm to the public outweighs the potential harm to the 

defendant.”  IT Corp. v. County of Imperial, 35 Cal. 3d 63, 72 (1983).  Only “[i]f the defendant shows 

that it would suffer grave or irreparable harm from the issuance of the preliminary injunction, [must] 

the court  . . . then examine the relative harm to the parties.”  Id.  Because the People have established 

more than a reasonable probability that they will prevail on their section 17200 claim, the presumption 

applies.  And this presumption is dispositive here because defendants can suffer no harm from an order 

enjoining their unfair and illegal conduct and requiring them to refrain from finalizing the termination 

of City College’s accreditation until this Court has had the opportunity to decide this case.   

 Even without the presumption, there is more than enough evidence of irreparable harm to 

support the injunctive relief the People seek.  The mere threat of loss of accreditation can be “very 

damaging” to an institution.  See W. State Univ. of S. Cal. v. Am. Bar Assoc., 301 F.Supp.2d 1129, 

1138 (C.D. Cal. 2004) (“The balance of hardships tips sufficiently in Plaintiffs’ favor at this early 

                                                 
8 Moreover, there is good reason to believe that the outcome here was, in fact, tainted by 

conflicts.  Because the ACCJC’s evaluation process is cloaked in secrecy, until the ACCJC responds 
to discovery requests, we can only infer these effects from the circumstances surrounding the 
ACCJC’s decisions.  As set forth in the People’s complaint, those circumstances—including the 
political debate in which the ACCJC and City College were on opposite sides, the personal 
involvement of the ACCJC President in that fight, the decision to place the President’s husband on the 
visiting team, the failure to include more than a token faculty member on either panel, the fact that the 
visiting panel was made up of representatives from colleges that were politically aligned with the 
ACCJC, the fact that City College had never previously been sanctioned in any manner, the ACCJC’s 
extremely harsh treatment of City College, and the difference between its draconian treatment of City 
College and its historically more incremental approach to discipline for other colleges—all create a 
strong inference of prejudice.  See Complaint ¶¶39-121. 
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point. The loss of reputation and good will resulting from the loss of accreditation could be very 

damaging to a law school.”).  In addition to causing a loss of reputation and good will, the threat of 

disaccreditation has an immediate adverse effect on enrollment.  Indeed, the specter of disaccreditation 

has already caused a significant decline in enrollment at City College.  See Eudey Decl.; Ichino Decl. ¶ 

27 & Ex. T.  Between the 2011-2012 school year (before the ACCJC placed City College on Show 

Cause) and 2012-2013 school year (after the ACCJC placed City College on Show Cause), City 

College experienced a 12.82% drop in credit full-time equivalent students (“FTES”) and a 13.05% 

drop in annual student count.9  See Eudey Decl. ¶¶3-12; Ichino Decl. Ex. T.  Enrollment for the fall 

2013 semester dropped even lower—when enrollment for the semester closed, headcount was down 

10.2% compared to the fall 2012 semester.  Ichino Decl. Ex. T.   

 Since state funding for community colleges depends in large part on the number of students 

enrolled, this decline in enrollment has devastating consequences for an institution.  Blackwood Decl. 

¶¶3-6.  Enrollment for the upcoming spring 2014 semester opened on November 12, 2013, and will 

close on January 8, 2014.  If enrollment for that semester continues to be suppressed by the imminent 

threat of disaccreditation, City College will face a funding crisis from which it may never recover—

even if the People ultimately prevail on the merits of their case.  Id.  In the absence of preliminary 

relief by this Court prohibiting the ACCJC from finalizing the termination of City College’s 

accreditation, the college may well be forced to close or significantly curtail its offerings due to 

declining enrollment and the resulting funding crisis.  This will cause substantial harm to the People.   

 Local employers will lose an important source of skilled employees, and almost 2,500 

employees could lose their jobs.  Campbell Decl. ¶¶19-21 & Ex. A at 13-18.  Hardest hit, however, 

will be current and potential students.  Prior to the ACCJC’s tainted process and ensuing decisions 

regarding City College, the College served more than 80,000 students.  As noted above, thousands of 

students have already been discouraged by the imminent threat of disaccreditation, and have not 

enrolled as a result.  Many of these students have been—and more will be—irreparably harmed by the 
                                                 

9 The student count fell 11.05% percent between fall 2011 to fall 2012, and 7.27% between 
spring 2012 and spring 2013.  Ichino Decl. Ex. T.  Although community colleges statewide 
experienced declining enrollment during that period, the average statewide decline was much less 
significant: a 4.5% drop in credit FTES and a 5.48% drop in annual student count between the 2011-
2012 and 2012-2013 school years.  Id.; see also Eudey Decl. ¶¶3-13.  
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loss of an affordable public community college.  Many may be forced to forego an education 

altogether because they cannot get into another program, cannot afford to pay higher tuition costs or 

cannot manage a job while commuting to a college outside of San Francisco.  See Campbell Decl. 

¶¶13 & Ex. A at 7-10.  Those students will be harmed both intellectually and economically.  See id. 

Ex. A at 12-13.  To the extent they are diverted to the California State University system or to private 

non-profit or for-profit colleges—which charge high tuition, induce students to take on large amounts 

of debt, and have very low retention, graduation and transfer rates—they will also be irreparably 

harmed.  See id. ¶ 14-15 & Ex. A at 11; see also Ichino Decl. ¶32 & Ex. Y.  The harm to this 

vulnerable segment of the population is grave indeed and only exacerbates the divide between San 

Francisco’s wealthy and impoverished residents. 

Moreover, at least ten other institutions will be reviewed by the ACCJC in January 2014—

including one that has been placed on Show Cause sanction and is facing termination of its 

accreditation.  Ichino Decl. ¶¶23-24 & Ex. Q at 15.  In the absence of preliminary relief by this Court 

prohibiting the ACCJC from taking adverse action against any institution unless and until the ACCJC 

changes its policies and practices to address the violations discussed above and come into compliance 

with the law, these institutions may face dire consequences from an adverse determination based on an 

unfair and unlawful evaluation process.   

CONCLUSION 

 This is an extreme case that supports the issuance of interim relief.  Defendant failed to comply 

with federal and state law and rendered a decision against City College that carries the taint of those 

illegalities.  Other community colleges throughout the state are vulnerable to similar acts should the 

ACCJC persist in violating federal law.  If the Court does not issue an injunction requiring the ACCJC 

to address past and future violations of law, our California community colleges will be subject to 

unfair and unlawful treatment.  The People’s motion should be granted.  

Dated:  November 25, 2013    
By:   /s/ Sara J. Eisenberg  

SARA J. EISENBERG 
Attorneys for Plaintiff 
PEOPLE OF THE STATE OF CALIFORNIA 
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This matter came before this Court on December ___, 2013, for a hearing on Plaintiff’s Motion 

for Preliminary Injunction.  The matter was heard by the above-captioned Court, the Honorable Curtis 

E.A. Karnow, presiding.  Plaintiff, the PEOPLE OF THE STATE OF CALIFORNIA (the 

“PEOPLE”), were represented by their attorney, Dennis J. Herrera, San Francisco City Attorney, 

appearing through Sara J. Eisenberg, Yvonne R. Meré and Thomas S. Lakritz.  Defendant Accrediting 

Commission for Community and Junior Colleges (“ACCJC”) was represented by _______________ 

_______________________________________. 

The Court having considered the pleadings on file, the supporting documents and exhibits 

thereto, all of the papers on file in this action, and the evidence and arguments presented at the hearing, 

and good cause appearing therefor, the Court determines that this is a proper case for granting a 

Preliminary Injunction. 

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED: 

A.  JURISDICTION.  This Court has jurisdiction over the subject matter and each of the 

parties in this action.  The Court issues this Preliminary Injunction pursuant to its authority under 

Business and Professions Code Section 17203. 

B. FINDINGS AND APPLICATION.  In granting the People’s Preliminary Injunction, 

the Court finds that the People have overwhelmingly shown that they will likely prevail on the merits 

of their claims.   

First, the Court finds that the People have presented ample evidence that they will prevail on 

their argument that the ACCJC acted unlawfully within the meaning of California’s Unfair 

Competition Law (“UCL”), Business and Profession Code section 17200, et seq, by failing to include 

a sufficient number of academic personnel on the Evaluation Team and/or the Show Cause Visiting 

Team that evaluated City College of San Francisco (“City College”) in 2012 and 2013, respectively.  

This failure constitutes a violation of 34 C.F.R. section 602.15(a)(3) and of the “unlawful” prong of 

the UCL. 

Second, the Court finds that the People have presented ample evidence that they will prevail on 

their argument that the ACCJC acted unfairly within the meaning of the UCL by failing to include a 

sufficient number of academic personnel on the Evaluation Team and/or the Show Cause Visiting 
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Team that evaluated City College in 2012 and 2013, respectively.  This failure constitutes a violation 

of the “unfair” prong of the UCL under any of the tests that have been articulated by the California 

Courts of Appeal. 

Third, the Court finds that the People have presented ample evidence that they will prevail on 

their argument that the ACCJC acted unlawfully within the meaning of the UCL, by failing to have 

clear and effective controls against conflicts of interest, or the appearance of conflicts of interest.  This 

failure constitutes a violation of 34 C.F.R. section 602.15(a)(6) and of the “unlawful” prong of the 

UCL. 

Fourth, the Court finds that the People have presented ample evidence that they will prevail on 

their argument that the ACCJC acted unfairly within the meaning of the UCL (a) by failing to have 

clear and effective controls against conflicts of interest, or the appearance of conflicts of interest and 

(b) by including an Associate Vice President of the ACCJC, the husband of the ACCJC’s President 

and/or predominantly individuals aligned with its political agenda on the teams that evaluated City 

College.  These practices constitute violations of the “unfair” prong of the UCL under any of the tests 

that have been articulated by the California Courts of Appeal.   

The provisions of this Preliminary Injunction are applicable to Defendant ACCJC, and its 

agents, officers, managers, representatives, employees, heirs, assignees, members, associates, and 

affiliates and to all persons or entities who are acting in concert or participation with the ACCJC or 

acting on its behalf. 

C. NECESSITY FOR PRELIMINARY INJUNCTION.  This Court finds that this 

Preliminary Injunction is necessary to protect the citizens of San Francisco and the People of the State 

of California from immediate and potentially irreparable harm that will result from the threat of 

imminent disaccreditation of City College.   This Court finds further that this Preliminary Injunction is 

necessary to ensure that other institutions in the State of California are evaluated using a fair and 

lawful process.     

D. SCOPE OF INJUNCTION. 

IT IS HEREBY ORDERED that Defendant ACCJC is enjoined during the pendency of this 

action from the following:  
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a. Finalizing the termination of City College’s accreditation;  

b. Taking adverse accreditation action against any institution unless and until the ACCJC 

revises its policies to ensure compliance with 34 C.F.R. section 602.15, subsections (a)(3) and (a)(6). 

E.  ENFORCEMENT. 

1. Violation of this Preliminary Injunction constitutes contempt of court.  In the event that 

the Court determines after hearing that Defendant ACCJC or any agent, officer, manager, 

representative, employee, heir, assignee, member, associate, or affiliate of the ACCJC, or any other 

person or entity who is acting in concert or participation with the ACCJC or acting on its behalf have 

violated any of the terms of this Preliminary Injunction, the ACCJC shall be liable for civil penalties 

of up to $6,000 for each violation of this Preliminary Injunction, pursuant to Business and Professions 

Code Section 17207; 

2. The People shall recover all attorney’s fees and costs incurred in enforcing this 

Preliminary Injunction; 

3. Any fines, penalties, or other monetary relief imposed for violation of this Preliminary 

Injunction shall be in addition to any other relief or sanctions that the Court may order as a matter of 

law or equity, including for the unlawful and unfair business practices that occurred prior to entry of 

this Preliminary Injunction as the Court may find in adjudicating this case on the merits; and 

4. The Court expressly reserves jurisdiction to take such further action as may be 

necessary or appropriate to carry into effect the provisions of this Preliminary Injunction. 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 



 

 4
 [Proposed] Order Granting Preliminary Injunction Case No. CGC-13-533693
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

F.  NO WAIVER OF RIGHTS TO ENFORCE.  The failure of the People to enforce any 

provision of this Preliminary Injunction shall in no way be deemed a waiver of such provision or in 

any way affect the validity of the Preliminary Injunction.  The failure of the People to enforce any 

such provision shall not preclude the People from later enforcing the same or any other provision of 

this Preliminary Injunction.  No oral advice, guidance, suggestion, or comments by the People's 

employees or officials regarding matters covered by this Preliminary Injunction shall be construed to 

relieve the ACCJC of its obligations. 

 

IT IS SO ORDERED.  

 

DATED:     _______________________________ 
         JUDGE CURTIS E.A. KARNOW 
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 Pursuant to Rules 3.1113(l) and 3.1306(c) of the California Rules of Court, plaintiff the People 

of the State of California, acting by and through San Francisco City Attorney Dennis J. Herrera, 

respectfully requests this Court take judicial notice, pursuant to Evidence Code § 452(c), of the 

following document: 

August 13, 2013 letter from Kay W. Gilcher, Director of the Accreditation 
Group of the United States Department of Education, to Barbara A. Beno, 
President of the Accrediting Commission for Community and Junior 
Colleges (ACCJC), Western Associations of Schools and Colleges (“August 
13, 2013 Letter”) 

 A full, true, and correct copy of this August 13, 2013 Letter is attached hereto as Exhibit 1. 

 The August 13, 2013 Letter is relevant to the People’s Motion for Preliminary Injunction in 

that it directly supports the People’s claim that the Accrediting Commission for Community and 

Junior Colleges (“ACCJC”) acted unlawfully within the meaning of California’s Unfair Competition 

Law (“UCL”), Business and Profession Code section 17200, et seq, by failing to have adequate 

“[a]cademic and administrative personnel on its evaluation, policy, and decision-making bodies,” and 

by failing to have “clear and effective controls against conflicts of interest and the appearance of 

conflicts of interest” in violation of federal regulations.  34 C.F.R. § 602.15(a)(3), (a)(6).  The 

relevance of the August 13, 2013 Letter requested to be noticed is set forth in more detail in the 

Memorandum of Points and Authorities accompanying the People’s Motion for Preliminary 

Injunction. 

 Evidence Code section 452(c) provides that the Court may take notice of “[o]fficial acts of the 

legislative, executive, and judicial departments of the United States and of any state of the United 

States.”  

The Secretary of the United State Department of Education recognizes accrediting agencies to 

ensure that these agencies are, for the purposes of the Higher Education Act of 1965, as amended, 

reliable authorities regarding the quality of education or training offered by the institutions or 

programs they accredit.  20 U.S.C.A. § 1099b; 34 C.F.R § 602.1.  The Secretary is required to conduct 

comprehensive reviews and evaluations of the performance of all accrediting agencies.  20 U.S.C.A. § 

1099b(n)(1).  Such reviews must include consideration of all relevant information, including 

complaints against such accrediting agencies.  20 U.S.C.A. § 1099b(n)(3). 
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After receiving several complaints regarding the ACCJC, the U.S. Department of Education’s 

Accreditation Group in the Office of Postsecondary Education conducted an evaluation of the ACCJC, 

which included a review of 1) the allegations set forth in the complaints, 2) the ACCJC’s written 

response to those allegations, and 3) information and materials previously submitted in the ACCJC’s 

petition for recognition.  See Exhibit 1 at 1.  Following this evaluation, the U.S. Department of 

Education issued its findings and set forth immediate steps to correct areas of non-compliance in the 

August 13, 2013 Letter to ACCJC President Barbara A. Beno.   

California Courts have routinely taken judicial notice of letters and related documents issued 

by various executive departments pursuant to Evidence Code section 452(c).  See, e.g., Stevens v. 

Superior Court, 75 Cal. App. 4th 594, 608 (1999) (taking judicial notice of two letters from the 

California Department of Insurance approving of insurance programs, while also refusing to take 

judicial notice of documents submitted by private parties to the Department); In re Social Services 

Payment Cases, 166 Cal. App. 4th 1249, 1271 (2008) (finding that trial court properly exercised its 

discretion in taking judicial notice of two “All County Letters” issued by the California Department of 

Social Services as official acts of the state’s executive department); Friends of Shingle Springs 

Interchange, Inc. v. County of El Dorado, 200 Cal. App. 4th 1470, 1483-84 (2011) (holding that 

several documents, including an acknowledgment letter from the California Secretary of State and a 

letter from the California Franchise Tax Board reflecting a party’s tax-exempt status, were “relevant to 

the issues” and thus “properly the subject of judicial notice as documents reflecting official acts of the 

executive department of the State of California”); San Mateo County Coastal Landowners' Assn. v. 

County of San Mateo, 38 Cal. App. 4th 523, 552 (1995) (holding that the trial court properly took 

judicial notice of a letter issued by the Secretary of Resources Gordon K. Van Vleck setting forth the 

Secretary’s legal opinion regarding the scope of a prior California Coastal Commission certification); 

Johnson v. American Standard, Inc., 43 Cal. 4th 56, 63 (2008) (granting plaintiff’s request for judicial 

notice of several regulatory interpretations of the federal Hazard Communication Standard by the 

United States Department of Labor, Occupational Safety and Health Administration). 

 The August 13, 2013 Letter directly supports the People’s Motion for Preliminary Injunction 

and it sets forth the Department of Education’s findings of a review conducted pursuant to the 
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Secretary’s statutory authority to evaluate and recognize accrediting agencies.  As such, the August 13, 

2013 Letter is indisputably an “[o]fficial act” of the United States Department of Education and thus 

subject to judicial notice pursuant to Evidence Code section 452(c). 

CONCLUSION 

 Based on the foregoing, the People respectfully request that this Court take judicial notice of 

the requested document. 

 

Dated:  November 23, 2013 
 

DENNIS J. HERRERA 
City Attorney 
THERESE M. STEWART 
Chief Deputy City Attorney 
OWEN CLEMENTS 
YVONNE R. MERE 
THOMAS S. LAKRITZ 
SARA J. EISENBERG 
Deputy City Attorneys 
 
 

By:   /s/ Sara J. Eisenberg  
SARA J. EISENBERG 
 
Attorneys for Plaintiff 
PEOPLE OF THE STATE OF CALIFORNIA 
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The People’s Request For Judicial Notice In Support Of Motion For Preliminary Injunction 

came before the Court for hearing on ______________________, and the Court having considered the 

facts and arguments of the parties as presented in their papers submitted in support of, or in opposition 

to, the request, and at oral argument, and good cause appearing, 

IT IS ORDERED THAT the People’s Request for Judicial Notice is granted in its entirety. 

 

 

DATED:     _______________________________ 
         JUDGE CURTIS E.A. KARNOW 
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653 F.Supp.2d 1035 
United States District Court, 

E.D. California. 

David SMITH, Plaintiff, 
v. 

CHASE MORTGAGE CREDIT GROUP, La Jolla 
Lending & Real Estate, Inc., Paul Bakhtiar, Pooyan 

Bakhtiar, Wells Fargo, N.A., West American 
Escrow, Inc., and Does 1 through 10, inclusive, 

Defendants. 
and Related Counterclaims. 

No. CIV. S-08-1049 LKK/KJM. | Sept. 2, 2009. 

Synopsis 
Background: Borrower brought suit alleging that lender 
violated Truth in Lending Act (TILA), Real Estate 
Settlement Procedures Act of 1974 (RESPA) and 
California’s unfair business practice act in connection 
with refinance of his home loan. Following removal, 
borrower moved for summary judgment, and declaratory 
and injunctive relief. 
  

Holdings: The District Court, Lawrence K. Karlton, 
Senior J., held that: 
  
[1] fact question as to whether lender provided borrower 
with itemization of amount financed precluded summary 
judgment on TILA claim; 
  
[2] lender’s failure to ensure that good faith estimate 
(GFE) was provided to borrower violated RESPA, which 
constituted unlawful business practice under California 
law; 
  
[3] lender was exempt from provision of California 
Residential Mortgage Lending Act making any violation 
of RESPA a violation of the California Act; and 
  
[4] fact questions precluded summary judgment on claims 
under California’s unfair business practice act. 
  

Motion granted in part, and denied in part. 
  
 
 

West Headnotes (13) 

 
 
[1] 
 

Evidence 
Official proceedings and acts 

 
 District court, in borrower’s suit arising out of 

refinance, would take judicial notice of public 
records of deeds of trust for the property. 
Fed.Rules Evid.Rule 201(d), 28 U.S.C.A. 

 
 

 
 
[2] 
 

Federal Civil Procedure 
Matters considered 

 
 Allegation not pled in complaint could not be 

asserted as basis for summary judgment. 

 
 

 
 
[3] 
 

Federal Civil Procedure 
Consumer credit, cases involving 

 
 Fact question as to whether lender provided 

borrower with itemization of amount financed in 
connection with home loan refinance precluded 
summary judgment on borrower’s TILA claim, 
and derivative California claim for “unlawful 
business activity.” Truth in Lending Act, § 
128(a)(2)(B), 15 U.S.C.A. § 1638(a)(2)(B); 
West’s Ann.Cal.Bus. & Prof.Code § 17200. 

 
 

 
 
[4] 
 

Consumer Credit 
Price, balance, rate, and charges in general 

 
 Good faith estimate (GFE) required by Real 

Estate Settlement Procedures Act (RESPA) does 
not satisfy TILA’s requirement that creditor 
provide borrower with itemization of amount 
financed, where refinance loan is involved. Real 
Estate Settlement Procedures Act of 1974, § 2 et 
seq.,12 U.S.C.A. § 2601 et seq.; Truth in 
Lending Act, § 128(b), 15 U.S.C.A. § 1638(b); 
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12 C.F.R. § 226.18(c). 

1 Cases that cite this headnote 
 

 
 
[5] 
 

Consumer Credit 
Price, balance, rate, and charges in general 

 
 “Borrower’s Estimated Closing Costs” that 

lender allegedly provided borrower should have 
contained information regarding interest rate, 
whether that rate could rise, and its maximum 
amount. Real Estate Settlement Procedures Act 
of 1974, § 2 et seq., 12 U.S.C.A. § 2601 et seq.; 
24 C.F.R. Part 3500, App. C, § 3500.1. 

 
 

 
 
[6] 
 

Consumer Credit 
Price, balance, rate, and charges in general 

 
 Lender had no mechanism for ensuring that 

borrower received good faith estimate (GFE) 
before consummation of residential loan, as 
required by Real Estate Settlement Procedures 
Act (RESPA) regulation. 24 C.F.R. § 
3500.7(b)(1). 

1 Cases that cite this headnote 
 

 
 
[7] 
 

Antitrust and Trade Regulation 
Source of prohibition or obligation; 

 lawfulness 
 

 Real Estate Settlement Procedures Act (RESPA) 
could serve as basis for unfair business practice 
claim under California law, regardless of 
whether RESPA provided for private right of 
action. Real Estate Settlement Procedures Act of 
1974, § 2 et seq., 12 U.S.C.A. § 2601 et seq.; 
West’s Ann.Cal.Bus. & Prof.Code § 17200. 

1 Cases that cite this headnote 
 

 
 
[8] Consumer Credit 

 Regulations in general 
 

 National bank chartered under United States was 
exempt from provision of California Residential 
Mortgage Lending Act making any violation of 
Federal Real Estate Settlement Procedures Act 
(RESPA) a violation of the California Act. Real 
Estate Settlement Procedures Act of 1974, § 2 et 
seq., 12 U.S.C.A. § 2601 et seq.; West’s 
Ann.Cal.Fin.Code § 50003(g)(1) (2008). 

1 Cases that cite this headnote 
 

 
 
[9] 
 

Antitrust and Trade Regulation 
Questions of law or fact 

 
 It is question of fact whether business practice is 

“unfair” under California law by being 
“immoral, unethical or oppressive” or where its 
harm to consumer outweighs its benefits. West’s 
Ann.Cal.Bus. & Prof.Code § 17200. 

1 Cases that cite this headnote 
 

 
 
[10] 
 

Antitrust and Trade Regulation 
Nature and form 

Jury 
Particular Actions and Proceedings 

 
 California’s unfair business practice statute 

sounds in equity, and there is no right to jury 
determination as to whether defendant’s conduct 
was unfair; court must make this factual 
determination. West’s Ann.Cal.Bus. & 
Prof.Code § 17200. 

 
 

 
 
[11] 
 

Antitrust and Trade Regulation 
Source of prohibition or obligation; 

 lawfulness 
 

 An entity’s violation of its own internal policies 
can be an “unfair” business practice under 
California’s unfair business practice statute. 
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West’s Ann.Cal.Bus. & Prof.Code § 17200. 

1 Cases that cite this headnote 
 

 
 
[12] 
 

Federal Civil Procedure 
Consumer protection and unfair trade 

practices, cases involving 
 

 Fact questions as to whether lender re-disclosed 
loan fees to borrower upon its receipt of credit 
package from broker, as required by its broker 
origination guide, and as to whether this would 
be “unfair” conduct, precluded summary 
judgment on borrower’s claim under 
California’s unfair business practice statute. 
West’s Ann.Cal.Bus. & Prof.Code § 17200. 

 
 

 
 
[13] 
 

Federal Civil Procedure 
Consumer protection and unfair trade 

practices, cases involving 
 

 Fact questions as to whether individual who first 
contacted borrower about home loan refinance, 
but was not licensed real estate broker, acted as 
broker, in violation of lender’s own policies, or 
acted solely as loan processor, and as to whether 
it would be “unfair” for individual to have acted 
as broker, precluded summary judgment on 
borrower’s claim under California’s unfair 
business practice statute. West’s Ann.Cal.Bus. 
& Prof.Code §§ 10131(d), 17200. 

 
 

 
 

Attorneys and Law Firms 

*1037 Karen M. Goodman, Summer Dawn Haro, 
Goodman & Associates, Sacramento, CA, for Plaintiff. 

Joshua Eric Whitehair, Michael J. Steiner, Severson and 
Werson, San Francisco, CA, Maureen Anne Rodgers, 
Glynn & Finley, LLP, Walnut Creek, CA, Dale F. 
Hardeman, Irvine, CA, for Defendants. 

Opinion 
 

ORDER 

LAWRENCE K. KARLTON, Senior District Judge. 

Plaintiff David Smith brings suit alleging that defendants 
committed various unlawful acts surrounding the 
refinance of his home loan. Plaintiff specifically alleges 
that Wells Fargo Bank (“Wells Fargo”) violated the Truth 
in Lending Act (“TILA”), the Real Estate Settlement 
Procedures Act of 1974 (“RESPA”) and California 
Business and Professions Code § 17200. Pending before 
the court is plaintiff’s motion for summary judgment 
against Wells Fargo. Plaintiff also moves for declaratory 
and injunctive relief. As explained herein, the court grants 
the motion in part and denies it in part. 
  
 

I. Background and Facts 

A. Facts1 
[1] Plaintiff brought this case alleging defendants’ 
unlawful acts surrounding the negotiation and 
consummation of a refinance of plaintiff’s home loan. In 
July 2002, plaintiff purchased residential property for 
which he obtained a home loan from Countrywide Home 
Loans (“Countrywide”).2 In October 2007, plaintiff was 
contacted by defendant Paul Bakhtiar3 to refinance his 
home loan. 
  
 

1. The Parties 
In October 2007, Bakhtiar was employed by defendant 
Chase Mortgage Credit Group (“Chase”). The parties 
dispute whether Bakhtiar was a loan broker or a loan 
processor. See SSUF ¶ 3; Decl. of Summer Haro In 
Support of Pls.’ Mot. for Summ. J. (“Haro Decl.”) Ex. 
10-11; Decl. of John Whitehair in Support of Defs.’ Opp. 
to Pls.’ Mot. for Summ. J. (“Whitehair Decl.”) Ex. C 
(Bakhtiar Depo. at 10:12-21). Sometime in 2008, Chase’s 
became La Jolla Lending & Real Estate, Inc. (“La Jolla”). 
It is unclear whether Chase and La Jolla became the same 
entity or *1038 operated as separate corporations 
throughout plaintiff’s loan negotiation, as the evidence 
indicates that during this time La Jolla used its and 
Chase’s names interchangeably. See Whitehair Decl. Ex. 
B (Dadar Dep. 11:9-22, 12:13-13:15); Ex. A (Smith Dep. 
32:13-34:2); see also Haro Decl. Ex. 10-11 (Bakhtiar’s 
Resp. To Pl’s Req. for Admis., No. 2); Whitehair Decl. 
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Ex. C (Bakhtiar Depo. at 10:3-10). 
  
At the time, Wells Fargo had a broker origination 
agreement with La Jolla whereby La Jolla would submit 
loan applications to Wells Fargo and Wells Fargo would 
issue the loan. Defendants Bakhtiar served as the “Broker 
Contact” for La Jolla on various loan documents received 
by plaintiff during his refinancing. The parties agree that 
La Jolla brokered the loan by Wells Fargo used for 
plaintiff’s home refinancing. After the loan was 
consummated on December 10, 2007, Wells Fargo held a 
security interest in the loan and collected plaintiff’s 
monthly payments. 
  
 

2. The Loan Transaction 
Plaintiff has tendered evidence that he was first contacted 
by Bakhtiar in October 2007, at which time Bakhtiar 
represented that he was a licensed agent working with 
Chase who would broker a loan for plaintiff. Smith Decl. 
¶ 3. Bakhtiar denies that he represented himself as a 
licensed agent when he first spoke with plaintiff. See Haro 
Decl. Ex. 10-11 (Bakhtiar’s Resp. to Pl.’s Req. for Admis. 
No. 5). When Bakhtiar contacted plaintiff, he was not 
licensed with either the California Department of Real 
Estate or the California Department of Financial Services. 
  
Plaintiff has tendered evidence that Bakhtiar was the only 
person plaintiff corresponded with from Chase and La 
Jolla before escrow closed on the Wells Fargo loan on 
December 10. Smith Decl. ¶ 3. However, defendant has 
tendered evidence that plaintiff also spoke with Mr. Dadar 
and Mr. Moorhaj, though it is unclear whether they spoke 
with plaintiff before or after escrow closed on the loan. 
See Whitehair Decl. Ex. A (Smith Dep. at 33:1-34:20), 
Ex. B (Dadar Dep. 19:5-20:13). 
  
According to plaintiff, in November 2007 Bakhtiar told 
him that he would offer plaintiff a loan that would have 
no loan fees and have taxes impounded in the monthly 
payments to make the new loan payments equal to 
plaintiff’s existing Countrywide loan payments.4 Smith 
Decl. ¶ 3. Plaintiff would also receive $50,000 in cash 
back from the refinancing. Id. Defendant denies plaintiff’s 
contention and has tendered evidence that Bakhtiar told 
plaintiff that the loan would include “reasonable fees for 
brokering the loan” which would be included in the 
United States Department of Housing and Urban 
Development (“HUD”) closing statement. Haro Decl. Ex. 
10-11 (Bakhtiar’s Resp. to Interrogs. Set One No. 10). 
  
On December 1, 2007, a man representing himself as a 
notary arrived at plaintiff’s home with the documents for 
the Wells Fargo loan on behalf of La Jolla. Wells Fargo 

has tendered evidence that the notary was Mr. Moorhaj 
from La Jolla. Whitehair Decl. Ex. C (Bakhtiar Dep. 
47:7-25). The loan documents provided to plaintiff 
included a deed of trust and promissory *1039 note for 
the property by which Wells Fargo secured the loan and 
acquired a security interest in the property. These 
documents state that the loan totaled $264, 500. 00 with 
monthly payments of $1,607.13 and an interest rate of 
6.125 percent. Plaintiff calculated that the loan would 
result in $19,500.00 in cash back after he paid off the 
Countrywide loan. However, none of the documents 
provided by plaintiff appear to detail this cash back 
calculation. Wells Fargo has tendered evidence that on 
November 30, 2007, plaintiff signed a document 
“Borrower’s Estimated Closing Costs” which reflected 
$1,523.14 in cash back. Whitehair Decl. Ex. A (Smith 
Dep. 76:2-10 & Dep. Ex. 20). Plaintiff testified that he did 
not recall signing the document. Id. 
  
Plaintiff contends that none of the documents he reviewed 
on December 1, 2007 included a good faith estimate 
(“GFE”), itemization of the amount financed, or statement 
that plaintiff had the right to receive a written itemization 
for the loan. Smith Decl. ¶ 4. Wells Fargo relies on the 
“Borrower’s Estimated Closing Costs” and the “Loan 
Closing Instructions”, which provide an itemization of the 
loan, to demonstrate that plaintiff did receive an 
itemization before consummation of the loan. See 
Whitehair Decl. Ex. A (Smith Dep. Exs. 20, 26). Plaintiff 
testified that he did not see the “Borrower’s Estimated 
Closing Costs” and he was never provided with the pages 
showing the itemization in the “Loan Closing 
Instructions.” Id. (Smith Dep. 76:2-10, 80:1-81:5). 
  
Escrow on the Wells Fargo loan closed on December 10, 
2007. Plaintiff contends that he did not receive any GFE 
or itemization of the loan before escrow closed. Smith 
Decl. ¶ 5. Wells Fargo has tendered evidence that several 
versions of a GFE were faxed to plaintiff before 
December 10, 2007. See Haro Decl. Ex. 24. Plaintiff 
contends that he never saw these. See Pl.’s Reply to SSUF 
¶ 17; Whitehair Decl. Ex. A (Smith Dep. 76:2-10, 
80:1-81:5). 
  
According to Wells Fargo’s person most knowledgeable 
on loan procedures, Wells Fargo requires that the broker 
provide a GFE to Wells Fargo as part of a complete loan 
package. Reply Decl. of Summer Haro In Support of Pl.’s 
Mot. for Summ. J. (“Haro Reply Decl.”) Ex. 33 (Benbow 
Dep. 21:1-4). Wells Fargo does not have a way of 
verifying that a GFE is provided to the borrower by the 
broker, however. Id. (Benbow Dep. 21:5-8).5 To 
demonstrate that a GFE was delivered to plaintiff, 
defendant relies on Bakhtiar’s response to plaintiff’s 
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interrogatory, which prompted Bakhtiar to describe “all 
facts describing the delivery method(s) you for providing 
[sic] Plaintiff with documents for the subject loan.” 
Bakhtiar responded, “As far as I recall, Mr. Smith, like all 
borrowers, was provided a ‘Good Faith Estimate’ at the 
time of the initial loan estimates, as and (sic) Form Z 
Federal Loan Disclosure and HUD Closing Statement 
before close of escrow, all of which he signed for and 
received.” Whitehair Decl. Ex. E (Bakhtiar’s Resp. to 
Pl.’s Interrogs., No. 9). 
  
Plaintiff also contends that he never received a HUD-1 
Preliminary Settlement Statement from Wells Fargo. 
Under Wells Fargo’s policy, the closing agent is 
responsible for preparing the HUD-1 Settlement 
Statement. Haro Reply Decl. Ex. 33 (Benbow Dep. 
30:3-19). Wells Fargo does not have a mechanism for 
verifying that the closing agent includes the estimated 
HUD-1 or the Truth in Lending disclosures in the closing 
package to the borrower. Id. (Benbow Dep. 40:15-23). 
Plaintiff *1040 received the final HUD-1 Settlement 
Statement after escrow had closed on the Wells Fargo 
loan on December 10, 2007. The final HUD included 
$15,364.62 in fees for settlement charges. 
  
 

3. Events Subsequent to the Close of Escrow 
After escrow closed on the loan, plaintiff contacted 
Bakhtiar to discuss the loan fees. Bakhtiar testified that 
the loan fees attached to the HUD-1 were inadvertent 
mistakes and that they offered to refund plaintiff for 
certain fees. Haro Reply Decl. Ex. 32 (Bakhtiar Dep. 
64:11-67:12). Plaintiff later received a refund check for 
the Wells Fargo loan for $2,564.23. On February 1, 2008, 
plaintiff demanded rescission of the loan based on the 
grounds that Wells Fargo had not provided plaintiff with a 
GFE or itemization of the loan. Plaintiff then filed the 
instant suit in Sacramento County Superior Court. 
  
 

B. Procedural History 
Plaintiff commenced this action in Sacramento County 
Superior Court on April 14, 2008, which was 
subsequently removed to this court. In his complaint, 
plaintiff asserts six claims against various defendants: 
breach of fiduciary duty, negligence, fraud, unfair 
business practices, violation of TILA, and injunctive 
relief. Only two of these, for violation of TILA and unfair 
business practices under California Government Code § 
17200, are asserted against defendant Wells Fargo. Based 
on these claims, plaintiff seeks injunctive and declaratory 
relief against Wells Fargo, in addition to damages and 
costs. 

  
 

II. Standard for Summary Judgment Pursuant to 
Federal Rule of Civil Procedure 56 

Summary judgment is appropriate when there exists no 
genuine issue as to any material fact. Such circumstances 
entitle the moving party to judgment as a matter of law. 
Fed.R.Civ.P. 56(c); see also Adickes v. S.H. Kress & Co., 
398 U.S. 144, 157, 90 S.Ct. 1598, 26 L.Ed.2d 142 (1970); 
Sicor Ltd. v. Cetus Corp., 51 F.3d 848, 853 (9th 
Cir.1995). Under summary judgment practice, the moving 
party 

always bears the initial responsibility of informing the 
district court of the basis for its motion, and identifying 
those portions of “the pleadings, depositions, answers 
to interrogatories, and admissions on file, together with 
the affidavits, if any,” which it believes demonstrate the 
absence of a genuine issue of material fact. 

Celotex Corp. v. Catrett, 477 U.S. 317, 323, 106 S.Ct. 
2548, 91 L.Ed.2d 265 (1986) (quoting Fed.R.Civ.P. 
56(c)). 
  
If the moving party meets its initial responsibility, the 
burden then shifts to the opposing party to establish the 
existence of a genuine issue of material fact. Matsushita 
Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 
585-86, 106 S.Ct. 1348, 89 L.Ed.2d 538 (1986); see also 
First Nat’l Bank of Ariz. v. Cities Serv. Co., 391 U.S. 253, 
288-89, 88 S.Ct. 1575, 20 L.Ed.2d 569 (1968); Sicor Ltd., 
51 F.3d at 853. In doing so, the opposing party may not 
rely upon the denials of its pleadings, but must tender 
evidence of specific facts in the form of affidavits and/or 
other admissible materials in support of its contention that 
the dispute exists. Fed.R.Civ.P. 56(e); see also First Nat’l 
Bank, 391 U.S. at 289, 88 S.Ct. 1575. In evaluating the 
evidence, the court draws all reasonable inferences from 
the facts before it in favor of the opposing party. 
Matsushita, 475 U.S. at 587-88, 106 S.Ct. 1348 (citing 
United States v. Diebold, Inc., 369 U.S. 654, 655, 82 S.Ct. 
993, 8 L.Ed.2d 176 (1962) (per curiam )); County of 
Tuolumne v. Sonora Cmty. Hosp., 236 F.3d 1148, 1154 
(9th Cir.2001). Nevertheless, it is the opposing party’s 
obligation to produce a factual *1041 predicate as a basis 
for such inferences. See Richards v. Neilsen Freight 
Lines, 810 F.2d 898, 902 (9th Cir.1987). The opposing 
party “must do more than simply show that there is some 
metaphysical doubt as to the material facts.... Where the 
record taken as a whole could not lead a rational trier of 
fact to find for the nonmoving party, there is no ‘genuine 
issue for trial.’ ” Matsushita, 475 U.S. at 586-87, 106 
S.Ct. 1348 (citations omitted). 
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III. Analysis 

Plaintiff alleges two causes of action against Wells Fargo: 
violation of TILA, 15 U.S.C. § 1601 et seq., and unlawful 
and unfair business practices in violation of California 
Business and Professions Code § 17200. Plaintiff moves 
for summary judgment on both claims against Wells 
Fargo. The court grants the motion in part and denies it in 
part. 
  
 

A. Violation of The Truth in Lending Act 
[2] Plaintiff alleges Wells Fargo violated TILA by failing 
to provide him with an itemization of the loan transaction 
and failing to provide a GFE of the loan costs.6 Congress 
designed TILA to protect all consumers, who are 
inherently at a disadvantage in loan and credit 
transactions. Semar v. Platte Valley Fed. Sav. & Loan 
Ass’n, 791 F.2d 699, 705 (9th Cir.1986). TILA was 
enacted “to assure meaningful disclosure of credit terms 
so that the consumer will be able to compare more readily 
the various credit terms available to him and avoid the 
uninformed use of credit, and to protect the consumer 
against inaccurate and unfair credit billing.” 15 U.S.C. § 
1601(a). “The Act requires creditors provide borrowers 
with clear and accurate disclosures of terms dealing with 
things like finance charges, annual percentage rates of 
interest, and the borrower’s rights.” Beach v. Ocwen Fed. 
Bank, 523 U.S. 410, 412, 118 S.Ct. 1408, 140 L.Ed.2d 
566 (1998). 
  
 

1. Failure to Provide Plaintiff with Written 
Itemization 
Plaintiff first seeks summary judgment on the basis that 
Wells Fargo violated TILA by failing to timely provide 
him with a written itemization of the amount financed for 
the loan. TILA mandates the creditor to provide several 
initial disclosures for any consumer credit transaction, 
except those that are “open ended credit plan[s].”7 For 
subject transactions, the creditor must disclose the amount 
financed, the finance charge, plaintiff’s rescission rights, 
and certain other information before the credit is 
extended. 15 U.S.C. §§ 1638(a)(2)-(4), (b)(2). In addition 
to the disclosure of the amount financed, a creditor must 
also provide a statement of the consumer’s right to obtain, 
upon a written request, a written itemization of the 
amount financed. Id. § 1638(a)(2)(B). Itemization of the 
amount financed must include: (1) the amount that will be 
paid directly to the consumer, (2) the amount that will be 
credited to the consumer’s account to discharge the 
obligations owed to the creditor, (3) each amount that is 
or will be paid to third *1042 persons by the creditor on 

the consumer’s behalf, together with an identification of 
or reference to the third person, and (4) the total amount 
of any charges which are part of the finance charge but 
which will be paid by the consumer before or at the time 
of the consummation of the transaction, or have been 
withheld from the proceeds of the credit. Id. 
  
[3] Wells Fargo has tendered evidence of an itemization of 
the estimated closing costs entitled “Borrower’s 
Estimated Closing Costs”, which is dated November 30, 
2007, prior to consummation of the loan on December 1, 
2007. Whitehair Decl. Ex. 20. This document appears to 
include plaintiff’s signature. See id. The document details 
the total amount of the loan, the payoff charges for the 
Countrywide loan, other charges paid to third parties and 
identification of those parties, and plaintiff’s refund. Id. 
Plaintiff, however, testified that he did not see the 
document before becoming obligated to the Wells Fargo 
loan and does not recall having signed it. Whitehair Decl. 
Ex. A (Smith Dep. 76:2-10). 
  
Wells Fargo has also tendered evidence of a document 
entitled “Loan Closing Instructions” which includes an 
itemization of the charges associated with the loan. It is 
unclear, however, whether this itemization reflects the 
names of the third parties receiving funds, as required 
under 15 U.S.C. § 1638(a)(2)(B). See Whitehair Decl. Ex. 
A (Smith Dep. Ex. 26). According to plaintiff, he only 
saw pages 287 to 294 of the “Loan Closing Instructions”, 
which did not include the cited itemization on pages 285 
to 286. Id. (Smith Dep. 80:1-81:5). 
  
Therefore, there is a dispute of fact as to whether plaintiff 
received the disclosures, with the resolution resting on 
determinations of credibility of the witnesses. Defendant 
has met its burden to tender evidence that would permit a 
jury to find in its favor, as there is evidence from which a 
reasonably jury could conclude that defendant provided 
plaintiff with an itemization that met the TILA disclosure 
requirements. This suffices to defeat plaintiff’s motion for 
summary judgment on this aspect of plaintiff’s claim. See 
Matsushita Elec. Indus. Co., 475 U.S. at 585-86, 106 
S.Ct. 1348. 
  
 

2. Failure to Provide Plaintiff with a Good Faith 
Estimate of The Loan 
[4] TILA offers an alternative method for a creditor to 
meet the statute’s requirement that it provide the 
itemization of the amount financed. When a lender is 
required to provide a creditor with a GFE under the Real 
Estate Settlement Procedures Act (RESPA), this GFE 
satisfies TILA’s itemization requirement. 15 U.S.C. § 
1638(b); see also 12 C.F.R. § 226.18(c). This disclosure 
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requirement only applies to “residential mortgage 
transactions,” 15 U.S.C. § 1638(b), defined under TILA 
as a mortgage, deed of trust or other consensual security 
interest that is created or retained against the residential 
property to finance “the acquisition or initial 
construction” of the property. 15 U.S.C. § 1602(w). 
  
The plain language of the statute indicates that Congress 
intended a GFE in lieu of an itemization only for loans 
that secure the initial acquisition of the property, not a 
refinance loan. See id. Other sections of the statute 
support this distinction between a residential mortgage 
transaction and a loan refinance. See 15 U.S.C. § 
1635(e)(1)-(2); 12 C.F.R. § 226.23(f)(1)-(2). Furthermore, 
the distinction between a residential mortgage and a loan 
refinance under TILA has been noted by other courts. See 
Watts v. Decision One Mortg. Co., LLC, No. 09 CV 0043 
JM (BLM), 2009 WL 1657424, *3 (S.D.Cal. June 11, 
2009) (refinancing may be amenable to rescission under 
TILA though purchase *1043 money mortgage is not), 
Cataulin v. Washington Mut. Bank, SFB, No. 08 CV 2419 
JM (NLS), 2009 WL 648921, *4 (S.D.Cal. Mar. 9, 2009) 
(refinancing transaction amenable to rescission though 
purchase money mortgage for rental property is not). 
Therefore, because plaintiff’s refinance was not an initial 
acquisition of residential property, the loan does not 
qualify for the GFE alternative to itemization under 12 
C.F.R. § 226.18(c). Accordingly, plaintiff’s motion must 
be denied to the extent plaintiff alleges that defendant 
violated TILA by failing to provide a GFE. 
  
 
B. Violation of California Business and Professions 
Code § 17200 
California Business and Professions Code § 17200 
provides, in relevant part, “[U]nfair competition shall 
mean and include any unlawful, unfair or fraudulent 
business act or practice and unfair, deceptive, untrue or 
misleading advertising.” Cal. Bus. Prof.Code § 17200. 
“Because ... section 17200 is written in the disjunctive, it 
establishes three varieties of unfair competition-acts or 
practices which are unlawful, or unfair, or fraudulent.” 
Lippitt v. Raymond James Financial Services, Inc., 340 
F.3d 1033, 1043 (9th Cir.2003) (quoting Cel-Tech 
Communications, Inc. v. Los Angeles Cellular Telephone 
Company, 20 Cal.4th 163, 180, 83 Cal.Rptr.2d 548, 973 
P.2d 527 (1999)). “[A] practice is prohibited as ‘unfair’ or 
‘deceptive’ even if not ‘unlawful’ or vice versa.” Id. 
Virtually any federal, state, or local law can serve as a 
predicate for an action under section 17200. Smith v. State 
Farm Mutual Automobile Ins. Co., 93 Cal.App.4th 700, 
717, 113 Cal.Rptr.2d 399 (2001) (citing State Farm Fire 
& Casualty Co. v. Superior Court (Allegro), 45 
Cal.App.4th 1093, 1102, 53 Cal.Rptr.2d 229). Injunctive 

relief and/or restitution are the authorized remedies. Cal. 
Bus. & Prof.Code § 17203. 
  
Plaintiff first asserts that defendant’s violation of TILA 
constitutes a violation of the UCL. As discussed above, 
there is an issue of fact as to whether defendant violated 
TILA, and thus whether defendant’s conduct was an 
“unlawful business activity.” 
  
Plaintiff also alleges that defendant violated the UCL by 
violating RESPA and by violating Wells Fargo’s own 
business practices as defined in Wells Fargo’s “Broker 
Origination Guide.” The court discusses each of these 
allegations in turn. 
  
 

1. Violation of RESPA 
In the complaint, plaintiff alleges defendant’s failure to 
adequately disclose the terms of the loan and to satisfy 
acceptable practices in underwriting the loan constitute an 
unlawful and unfair business practice under California 
law. Compl. ¶ 14. Plaintiff expands upon this violation in 
the instant motion by alleging that defendant violated 
RESPA by failing to provide plaintiff with a GFE or to 
ensure that the dealer provide plaintiff with the GFE 
pursuant to 24 C.F.R. § 3500.7(a)(1), (b)(1). 
  
RESPA was passed to ensure that home buyers and sellers 
receive notice of settlement costs well in advance of the 
consummation of the loan transactions. 12 U.S.C. § 2601. 
RESPA applies to all “federally related mortgage 
loan[s],” which include a loan secured by a first or 
subordinate lien on residential real property designed 
principally for occupancy, including any secured loan 
where the proceeds are used to prepay or pay off an 
existing loan secured by the same property. 12 U.S.C. § 
2602(1)(A). Under Regulation X, RESPA’s enforcement 
mechanism, no later than three business days after a 
lender8 *1044 receives an application, or information 
sufficient to complete an application, the lender must 
provide the applicant with a GFE. 24 C.F.R. § 
3500.7(a)(1). Additionally, where the loan is brokered, 
the lender must either provide the GFE to the loan 
applicant or ensure that the broker provide the GFE to the 
applicant. 24 C.F.R. § 3500.7(b)(1). Where the lender 
chooses the latter option, the lender is responsible for 
ascertaining that the GFE has been provided. Id. 
  
The GFE must contain an estimate of settlement charges 
the borrower is likely to incur, the loan amount, the loan 
term, the interest rate, as well as other information 
described in detail in the regulations. 24 C.F.R. § 3500.2; 
24 C.F.R.App. C to § 3500. 
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[5] Plaintiff contends that Wells Fargo or its broker La 
Jolla did not provide plaintiff with a GFE before 
consummation of the loan. According to plaintiff, as 
discussed above, he does not recall signing the 
“Borrower’s Estimated Closing Costs” form assertedly 
provided to him. Whitehair Decl. Ex. A (Smith Dep. 
76:2-10). Defendant disputes this, contending that the 
form bears plaintiff’s signature. See id. (Smith Dep. Ex. 
20). It is unclear, however, whether defendant argues that 
this itemization is sufficient to substitute as a GFE. If that 
is defendant’s position, the “Borrower’s Estimated 
Closing Costs” does not appear to contain all of the 
information required by the regulations, such as the 
interest rate, whether the interest rate may rise, and its 
maximum amount. See 24 C.F.R.App. C to § 3500. 
  
[6] Second, Wells Fargo alleges that a GFE was delivered 
to plaintiff based on Bakhtiar’s response to plaintiff’s 
interrogatory. Bakhtiar stated that as far as he could 
recall, plaintiff, like all borrowers, was provided a GFE. 
Whitehair Decl. Ex. E (Bakhtiar’s Resp. to Pl.’s 
Interrogs., No. 9). However, the lender itself must have a 
mechanism for ensuring the borrower received the GFE 
before consummation of the loan under RESPA. 24 
C.F.R. § 3500.7(b)(1). Here, it is undisputed that Wells 
Fargo does not have a practice of delivering a GFE to a 
borrower for a residential loan. Haro Reply Decl. Ex. 33 
(Benbow Dep. 19:1-5). Further, it is undisputed that they 
do not have any way of verifying that the GFE is provided 
to the borrower by the broker. Id. (Benbow Dep. 
20:24-21:8). 
  
[7] Wells Fargo next argues that plaintiff cannot pursue a 
claim under RESPA because it does not provide for a 
private right of action. This argument also fails. The 
California courts have held that it is not relevant whether 
the underlying statute serving as a basis for a UCL claim 
also provides for a right of action; section 17200 can form 
the basis for a private cause of action even if the 
underlying statute does not. See, e.g., Stop Youth 
Addiction, Inc. v. Lucky Stores, 17 Cal.4th 553, 562, 71 
Cal.Rptr.2d 731, 950 P.2d 1086 (1998) (abrogated on 
other grounds by Cal. Bus. & Prof.Code § 17204 (2004)); 
Manufacturers Life Insurance Co. v. Superior Court, 10 
Cal.4th 257, 41 Cal.Rptr.2d 220, 895 P.2d 56 (1995); see 
also Chabner v. United of Omaha Life Ins. Co., 225 F.3d 
1042, 1048 (9th Cir.2000) (applying California law). 
Defendant has offered no authority for its related 
argument that because the underlying violation is one of 
federal law, a different result obtains. In fact, the Court of 
Appeals has held that UCL claims may be based on 
federal statutes, unless the federal statute completely 
preempts the action. See Lippitt, 340 F.3d at 1042. 
Defendant does not contend that plaintiff’s UCL claim is 

preempted. Moreover, it has not tendered any evidence 
that by its amendment of 12 U.S.C. § 2604(c), Congress 
intended to bar private *1045 enforcement for failure to 
provide a GFE under 24 C.F.R. § 3500.7(b)(1). 
  
Because Wells Fargo has failed to tender any evidence 
that it ensured that a GFE was provided to plaintiff, its 
conduct violated RESPA, which constituted an unlawful 
business practice under the UCL. See McKell v. 
Washington Mut., Inc., 142 Cal.App.4th 1457, 1471-1472, 
49 Cal.Rptr.3d 227 (holding that a loan transaction is a 
business practice under the UCL). Plaintiff’s motion is 
therefore granted on this cause of action, to the extent that 
it is premised on a RESPA violation. 
  
 
2. Violation of California Financial Code Section 
50505 
[8] In his motion, plaintiff contends that because the 
defendant violated a provision of RESPA or its 
regulations, defendant necessarily violated California 
Financial Code section 50505, which also constitutes an 
unlawful business practice under the UCL. Mot. at 14. 
Though this claim is not alleged in plaintiff’s complaint 
and therefore not properly raised on summary judgment, 
plaintiff’s argument is unavailing on its merits. Banks that 
do business under the authority of or in accordance with a 
charter issued by the United States are exempted from 
section 50505. Cal. Fin.Code § 50003(g)(1). Wells Fargo 
asserts in its opposition that it is a national bank chartered 
under the United States, to which plaintiff does not 
respond in his reply. Consequently, plaintiff’s motion 
fails insofar as it seeks summary judgment on this aspect 
of his UCL claim. 
  
 

3. Violation of Wells Fargo’s Own Loan Policies 
Finally, plaintiff alleges Wells Fargo’s failure to comply 
with its own loan origination policies and procedures in 
issuing a loan to plaintiff constitutes an unfair business 
practice. The UCL makes unlawful business practices that 
are “unfair” and this standard “is intentionally broad, thus 
allowing courts maximum discretion to prohibit new 
schemes to defraud.” Smith, 93 Cal.App.4th at 718, 113 
Cal.Rptr.2d 399. “The test of whether a business practice 
is unfair ‘involves an examination of [that practice’s] 
impact on its alleged victim, balanced against the reasons, 
justifications and motives of the alleged wrongdoer. The 
court must weigh the utility of the defendant’s conduct 
against the gravity of the harm to the alleged victim.” Id. 
  
[9] [10] It is a question of fact whether a business practice is 
“unfair” under the UCL by being “immoral, unethical or 
oppressive” or where its harm to the consumer outweighs 
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its benefits. See, e.g., Paduano v. Amer. Honda Motor 
Co., 169 Cal.App.4th 1453, 1469, 88 Cal.Rptr.3d 90 
(2009); Linear Tech. Corp. v. Applied Materials, Inc., 152 
Cal.App.4th 115, 134, 61 Cal.Rptr.3d 221 (2007); 
Californians for Population Stabilization v. 
Hewlett-Packard Co., 58 Cal.App.4th 273, 286, 67 
Cal.Rptr.2d 621 (1997). However, the UCL sounds in 
equity and therefore there is no right to a jury 
determination as to whether a defendant’s conduct was 
unfair under the statute; the court must make this factual 
determination. Hodge v. Superior Court, 145 Cal.App.4th 
278, 282-85, 51 Cal.Rptr.3d 519 (2006); see also 
Steinberg Moorad & Dunn, Inc. v. Dunn, 136 Fed.Appx. 
6 (9th Cir.2005) (holding that it was not harmless error 
for court to submit to a jury whether defendant’s conduct 
was unfair under the UCL). Thus, the court must 
determine whether the plaintiff has borne his burden of 
showing that the facts demonstrate the defendant acted 
unfairly in violation of the UCL. 
  
[11] Defendants contend that an entity’s violation of its 
own internal policies cannot be an “unfair” business 
practice under the UCL because it would impose a higher 
duty on the entity than its fiduciary *1046 or other legal 
obligations. However, defendant’s construction would 
narrow the UCL so that the only actionable conduct 
would be that which would otherwise be unlawful or give 
rise to an independent tort. This interpretation is not 
supported by the text or purpose of the statute. See Smith, 
93 Cal.App.4th at 718, 113 Cal.Rptr.2d 399. Moreover, 
courts have repeatedly held that conduct would give rise 
to a UCL violation that would not otherwise sound in tort 
or be unlawful. See, e.g., Ticconi v. Blue Shield of Cal. 
Life & Health Ins. Co., 160 Cal.App.4th 528, 72 
Cal.Rptr.3d 888 (2008); Buller v. Sutter Health, 160 
Cal.App.4th 981, 74 Cal.Rptr.3d 47 (2008); Linear Tech. 
Corp. v. Applied Materials Inc., 152 Cal.App.4th 115, 61 
Cal.Rptr.3d 221 (2007), McKell v. Washington Mutual 
Inc., 142 Cal.App.4th 1457, 49 Cal.Rptr.3d 227 (2006). 
Accordingly, the court cannot agree that plaintiff’s UCL 
claim, to the extent that it is premised on violations of 
Wells’ Fargo’s own policies, is untenable as a matter of 
law. 
  
Plaintiff alleges two violations of Wells Fargo’s Broker 
Origination Guide as the basis for defendant’s unfair 
business practices.9 First, plaintiff alleges Wells Fargo 
was obligated to re-disclose all fees to a borrower upon 
Wells Fargo’s receipt of the credit package from the 
broker, but failed to disclose any loan fees. Second, 
plaintiff alleges defendant used a broker that employed an 
unlicenced agent, Bakhtiar, to issue the loan. 
  
[12] Wells Fargo’s “Broker Origination Guide” states that 

“Wells Fargo Wholesale Lending will re-disclose all fees 
to borrowers upon receipt of the credit package” from the 
broker. Haro Decl. Ex. 30 (Wells Fargo’s Wholesale 
Lending Broker Origination Guide, ¶ 301.07). Wells 
Fargo argues that this is misleading, as the Guide 
generally mandates that the broker be the entity that make 
the loan disclosures to the borrower. A review of the 
Guide reveals defendant’s position is insupportable. 
Although the Guide provides that the broker make initial 
disclosures to the borrower, it expressly states that Wells 
Fargo assumed the responsibility to “re-disclose” all fees 
in the loan to the borrower. See id. 
  
It is not clear from the evidence tendered, however, 
whether this obligation was met. Plaintiff argues that 
Wells Fargo did not disclose any loan fees until after 
escrow closed on the loan. Defendant contends that it did 
disclose loan fees to plaintiff through La Jolla. See 
Whitehair Decl. Ex. A (Smith Dep. 76:2-10 & Dep. Ex. 
20, 26). It appears to the court that where the Guide 
specifically places the responsibility on Wells Fargo, it is 
inconsistent to suggest it may be discharged through an 
agent. On the other hand, the Guide does not directly 
prohibit discharge through a broker. Under the 
circumstance, the issue requires further factual 
development. The court therefore cannot conclude that, at 
present it cannot decide as a matter of law, had Wells 
Fargo failed to adhere to the terms of the Guide. 
  
Moreover, even if Wells Fargo did violate this term of its 
Guide, the court is not persuaded that this constituted 
“unfair” conduct under the UCL. As described above, the 
determination of whether conduct is unfair takes the form 
of a balancing test, whereby the factfinder weighs the 
harm to the borrower against the utility of the conduct to 
the lender. See Smith, 93 Cal.App.4th at 718, 113 
Cal.Rptr.2d 399. *1047 Here, plaintiff has not shown that 
defendant’s conduct had any adverse impact on him, 
given that there is evidence that he did not in fact rely on 
the disclosures made to him during the refinance process. 
See Whitehair Decl. Ex. A (Smith Dep. 64:1-68:25). 
  
[13] Plaintiff’s second allegation under this cause of action 
is that Wells Fargo violated its own policies by using a 
broker that employed an unlicensed agent. California 
Business Code section 10130 declares it unlawful for 
anyone to act as a real estate broker without first 
obtaining a license. Section 10131 defines real estate 
broker as a person who “solicits borrowers or lenders for 
or negotiates loans or collects payments of performs 
services for borrowers or lenders or note owners in 
connection with loans secured directly or collaterally by 
liens on real property.” Cal. Bus. & Prof.Code § 
10131(d). Section 10132 defines real estate salesperson as 
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one who, for compensation or in expectation of 
compensation, is employed by a licensed real estate 
broker to do certain acts a broker may do. Cal. Bus. & 
Prof.Code § 10132. 
  
Here, it is undisputed that Bakhtiar was not a licensed real 
estate broker with the California Departments of Real 
Estate or Financial Services in 2007. However, there is a 
factual dispute regarding whether Bakhtiar’s acted as a 
broker or solely as a loan processor. See SSUF ¶ 3; Haro 
Decl. Ex. 10-11; Whitehair Decl. Ex. C (Bakhtiar Depo. 
at 10:12-21). Additionally, as above, plaintiff has not 
shown that if Bakhtiar acted as a real estate broker during 
plaintiff’s refinance, this constituted “unfair” business 
practices under the UCL such that the utility of the 
practice was outweighed by its harm to plaintiff, as 
plaintiff has directed the court to no facts indicating the 

harm he suffered by this practice. See Smith, 93 
Cal.App.4th at 718, 113 Cal.Rptr.2d 399. Accordingly, 
plaintiff’s motion must be denied, at present, on this 
aspect of his UCL claim. 
  
 

IV. Conclusion 

For the reasons stated herein, plaintiff’s Motion for 
Summary Judgment is GRANTED IN PART and 
DENIED IN PART. 
  
IT IS SO ORDERED. 
  
 

 Footnotes 
 
1 
 

All facts are undisputed unless otherwise noted. Each party has objected to several items of the other’s evidence and moved to 
strike some of the evidence. Many of the objections refer to evidence not relied on in resolution of the motion. To the extent the 
evidence is relied on, the objections are OVERRULED. 

Defendants also move the court to take judicial notice of public records of deeds of trust for property at issue in this case. A 
court may take judicial notice of a fact not subject to reasonable dispute, either because the fact is generally known within the 
territorial jurisdiction of the trial court or because the fact is capable of accurate and ready determination from sources whose 
accuracy cannot reasonably questioned. Fed.R.Evid. 201(b). A court shall take judicial notice of a judicially noticeable fact “if 
requested by a party and supplied with the necessary information.” Fed.R.Evid. 210(d). Here, the defendants have met that 
standard by providing the court with copies of the documents, which are public records. Accordingly, the court grants the 
request for judicial notice. 
 

2 
 

Countrywide is not a party in this suit. 
 

3 
 

Paul Bakhtiar is also referred to in the complaint and motion as Pooyan Bakhtiar. There is evidence that Bakhtiar used the name 
“Paul Baxter” when speaking with clients. See Decl. of David Smith In Support of Motion for Summary Judgment (“Smith Decl.”) 
¶ 3. 
 

4 
 

In support of his contention, plaintiff has tendered evidence that his monthly payment under his original loan was $1,860.24. Haro 
Decl. Ex. 1. It is unclear from a review of this document, however, whether taxes and insurance were impounded in this payment. 
See id. Defendant relies on a document titled “Uniform Residential Loan Application” to detail that the Wells Fargo loan refinance 
resulted in lower monthly payments by plaintiff than the Countrywide loan. See Smith Dep. 68:21-70:25 & Dep. Exs. 15 & 16. 
Plaintiff has testified that these terms were incorrect, although his testimony did not specify what he believed was incorrect. See id. 
at 70:4-25. 
 

5 
 

Defendant has objected to plaintiff’s reliance on these portions of the deposition as not reflecting Ms. Benbow’s complete 
testimony, but has not tendered the omitted portions of the deposition transcript for the court’s review. 
 

6 
 

In plaintiff’s motion for summary judgment, plaintiff also asserts that defendants violated TILA by failing to advise him of his 
right to request an itemization of the loan transaction pursuant to 15 U.S.C. § 1638(a)(2)(B). This was not pled in the complaint, 
however, and therefore it is not proper for plaintiff to assert this allegation as a basis for summary judgment. 
 

7 
 

An “open-end credit plan” is defined under TILA as a plan under which the creditor reasonably contemplates repeated transactions, 
which prescribes the terms of such transactions, and which provides for a finance charge which may be computed from time to 
time on the outstanding unpaid balance. 15 U.S.C. § 1602(i). 
 

8 
 

A lender is defined as “the secured creditor or creditors named in the debt obligation and document creating the lien.” 24 C.F.R. § 
3500.2. 
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9 
 

In the complaint, plaintiff alleges defendant’s use of a falsified notary certification and failure to verify that the loan would be a 
material benefit to plaintiff as additional ways defendant conducted unfair business practices under defendant’s Broker Origination 
Guide. These allegations are not discussed in the instant motion. 
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United States Court of Claims. 
Major Leo D. DOYLE et al.FN* 

v. 
The UNITED STATES. 

Major Joe L. ADAMS et al.* 
v. 

The UNITED STATES. 
 

FN* In case No. 131-77 the 12 plaintiff are: 
Maj. Leo D. Doyle (1), Maj. Louis Gaddini 
(2), Maj. John D. Gardner (3), Maj. Bobby 
Eugene Hill (4), Maj. Eldon Craig Loe (5), 
Maj. Robert W. Mandelstam (6), Maj. Lois 
Martin (7), Maj. William J. Riddel (8), Maj. 
James H. Robar (9), Maj. L. D. Truitt (10), 
Maj. Charles M. Tryon, Jr. (11), and Maj. 
Kenneth P. Winchester (12). 

 
In case No. 275-77 the 29 plaintiffs are: Maj. 
Joe L. Adams (1), Maj. Robert D. Ayers (2), 
Maj. Lyndel Barnes (3), Maj. Florencio 
Barrera (4), Maj. Jerry H. Brown (5), Maj. 
Paul Brown (6), Maj. Linwood Carr (7), Maj. 
Orlando Cruzlbarra (8), Capt. Lyle R. Daun 
(9), CW2 Clayton L. Dean (10), Capt. Paul T. 
Doherty (11), Maj. Carroll B. Durant (12), 
Capt. James E. Fusha (13), Maj. James E. 
Goldsmith (14), Capt. Daniel J. Hill (15), 
Maj. John Iiames (16), Maj. Jack L. Keadle 
(17), Capt. Arthur H. Kelley (18), Capt. 
Theodore J. Kmieciak (19), Maj. Robert H. 
Larsen (20), Maj. Robert A. Matthews (21), 
Maj. Vincent Meulemans (22), Maj. Cecil 
Mills (23), Maj. Jack Park (24), Maj. Vernon 
Phillips (25), Maj. Ken Polston (26), Capt. 
Charles P. Schell, Jr. (27), CW2 Robert E. 

Serafin (28), and Maj. Alfred J. Tomczyk 
(29). 

 
Nos. 131-77, 275-77. 

May 16, 1979. 
 

Former commissioned officers in United States 
Army Reserve brought action contesting their release 
resulting from twice having been passed over for 
promotion by selection boards in 1974 and 1975. 
Cross motions for summary judgment were filed. The 
Court of Claims, Bennett, J., held that: (1) original 
boards were improperly constituted where they did not 
include any Reserve officers; (2) requirement that 
boards considering promotions to temporary rank 
include an appropriate number of Reserves may not be 
waived; (3) defects did not fall into the harmless error 
category and, hence, separations predicated on two 
passovers by the illegally constituted boards were 
invalid; (4) procedure for reconsideration by recon-
stituted boards were the proper remedy; (5) where 
plaintiffs knew that only officers in primary zone 
would be considered by reconstituted boards plaintiffs 
waived any complaint in such regard by failing to 
object; (6) 1968 and 1970 message Amendments to 
1966 regulation governing classification of officers by 
selection board and providing that all nonregular of-
ficers twice reported as nonselected were to be re-
lieved from active duty were effective, notwithstand-
ing that they were not published or promulgated as 
formal number changes, and (7) 1975 change in 1966 
regulation to comply with message amendments was 
not improper as a retroactive amendment. 
 

Motions granted in part and denied in part. 
 

Friedman, C.J., dissented in part and filed opin-
ion. 
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West Headnotes 
 
[1] Armed Services 34 7(1) 
 
34 Armed Services 
      34I In General 
            34k6 Officers 
                34k7 Appointment and Promotion 
                      34k7(1) k. In General. Most Cited Cases  
     (Formerly 34k7) 
 

Original selection boards, which failed to pro-
mote plaintiff Army reservists to temporary rank, were 
improperly constituted where they did not include any 
Reserve officers as members, especially absent an 
indication or claim that Reserve officers were not 
included on such boards because they were unavaila-
ble or their appointment was otherwise not practica-
ble; absence of Reserve officers, contrary to statutory 
requirement in implementing directive, constitute a 
legal error that Army Board for Correction of Military 
Records was authorized to correct. 10 U.S.C.A. §§ 
266, 1552. 
 
[2] Armed Services 34 7(2) 
 
34 Armed Services 
      34I In General 
            34k6 Officers 
                34k7 Appointment and Promotion 
                      34k7(2) k. Correction of Records. Most 
Cited Cases  
     (Formerly 34k7) 
 

Where initial selection boards were improperly 
constituted because they did not include any Reserve 
officers as members, the Army Board for Correction 
of Military Records and Secretary of Defense acted 
reasonably in convening new selection boards with an 
appropriate member of Reserve members, utilizing the 
instructions of the original boards as the criterion for 
consideration and selection. 10 U.S.C.A. §§ 266, 

1552. 
 
[3] Armed Services 34 7(3) 
 
34 Armed Services 
      34I In General 
            34k6 Officers 
                34k7 Appointment and Promotion 
                      34k7(3) k. Judicial Intervention or Re-
view. Most Cited Cases  
     (Formerly 34k7) 
 

Failure to have any reservists as members of se-
lection boards which had been convened to consider 
promotions to temporary rank was not harmless error 
since it was a serious and substantial violation of 
governing statute and was directly related to the pur-
pose and function of selection boards. 10 U.S.C.A. § 
266(a). 
 
[4] Armed Services 34 7(1) 
 
34 Armed Services 
      34I In General 
            34k6 Officers 
                34k7 Appointment and Promotion 
                      34k7(1) k. In General. Most Cited Cases  
     (Formerly 34k7) 
 

Requirement that selection boards considering a 
promotion of Reserve officers include an appropriate 
number of Reserve members is to minimize the chance 
that conscious or unconscious bias against Reserves, 
as such, will enter into the selection process; such 
requirement is an important component in ensuring 
the fairness of the process and confers the right on 
officers to be considered by a proper board. 10 
U.S.C.A. § 266(a). 
 
[5] Armed Services 34 7(1) 
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34 Armed Services 
      34I In General 
            34k6 Officers 
                34k7 Appointment and Promotion 
                      34k7(1) k. In General. Most Cited Cases  
     (Formerly 34k7) 
 

Statutory requirement that a selection board con-
sidering promotion of Reserve officers contain an 
appropriate number of Reserve members is a re-
quirement that may not be waived at discretion of 
Secretary of Defense. 10 U.S.C.A. § 266(a). 
 
[6] Armed Services 34 7(1) 
 
34 Armed Services 
      34I In General 
            34k6 Officers 
                34k7 Appointment and Promotion 
                      34k7(1) k. In General. Most Cited Cases  
     (Formerly 34k7) 
 

Fact that proceedings before Army promotion 
selection boards are evaluational and not accusatory 
and that error in composition of challenged board, i. e., 
failure to include Reserve officer members, was stat-
utory and not constitutional did not entitle plaintiff 
officers, who were passed over by the boards, to any 
less protection. 10 U.S.C.A. §§ 266, 1552. 
 
[7] Armed Services 34 7(3) 
 
34 Armed Services 
      34I In General 
            34k6 Officers 
                34k7 Appointment and Promotion 
                      34k7(3) k. Judicial Intervention or Re-
view. Most Cited Cases  
     (Formerly 34k7) 
 

Since recommendations for promotion of Army 
officers are the product of subjective, secret evalua-

tions of officers by selection boards, the doctrine of 
harmless error could not be applied to procedural error 
inherent in boards at issue, i. e., failure to include any 
Reserve officers as members. 10 U.S.C.A. §§ 266, 
1552. 
 
[8] Armed Services 34 7(3) 
 
34 Armed Services 
      34I In General 
            34k6 Officers 
                34k7 Appointment and Promotion 
                      34k7(3) k. Judicial Intervention or Re-
view. Most Cited Cases  
     (Formerly 34k7) 
 

Fact that reconstituted promotion selection 
boards, which were convened because original boards 
that had passed over plaintiff Army Reserve officers 
had no Reserve officer members, also passed plaintiffs 
over did not establish that error in composition of 
original boards was harmless. 10 U.S.C.A. §§ 266, 
1552. 
 
[9] Armed Services 34 7(3) 
 
34 Armed Services 
      34I In General 
            34k6 Officers 
                34k7 Appointment and Promotion 
                      34k7(3) k. Judicial Intervention or Re-
view. Most Cited Cases  
     (Formerly 34k7) 
 

Affidavits from some members of original Army 
promotion selection board, which passed over plaintiff 
former Army Reserve officers, to effect that plaintiffs 
were fairly considered for motion were not acceptable 
as probative evidence of lack of prejudice in pro-
ceedings before such boards, which were defectively 
constituted because of failure to include any Reserve 
officer members. 10 U.S.C.A. §§ 266, 1552. 
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[10] Armed Services 34 11(2) 
 
34 Armed Services 
      34I In General 
            34k6 Officers 
                34k11 Discharge or Dismissal 
                      34k11(2) k. Grounds in General. Most 
Cited Cases  
     (Formerly 34k11) 
 

An Army officer cannot be terminated under the 
two-pass over rule unless he has had two fair chances 
at promotion, as required by statute and regulation; 
this includes consideration by selection boards which 
are constituted squarely in accordance with statute and 
regulation and where the error is the violation of a 
provision designed to protect against a general form of 
prejudice, and there is no way of determining whether 
actual prejudice was involved, such right has not been 
had. 28 U.S.C.A. § 1406(c); Officer Personnel Act, § 
101 et seq., 10 U.S.C.A. § 5701 note; 10 U.S.C.A. §§ 
266(a), 681, 3297(e), 3299(h), 3303, 3362(b, f), 
3442(c). 
 
[11] Armed Services 34 8 
 
34 Armed Services 
      34I In General 
            34k6 Officers 
                34k8 k. Rank and Grade. Most Cited Cases  
 
Armed Services 34 13.1(15) 
 
34 Armed Services 
      34I In General 
            34k6 Officers 
                34k13.1 Basic Pay and Special Pay 
                      34k13.1(15) k. Dismissal or Discharge, 
and Reinstatement. Most Cited Cases  
 

Since commissioned Army Reserve officers' 
separations, as predicated on two passovers by pro-
motion selection boards which had no Reserve offic-
ers, were invalid, such officers were entitled to their 
position, rank and pay until they were terminated from 
active duty under proper authority, i. e., pursuant to 
recommendations of properly composed reconstituted 
selection boards. 10 U.S.C.A. §§ 266, 1552. 
 
[12] Armed Services 34 5(1) 
 
34 Armed Services 
      34I In General 
            34k5 Persons in the Armed Services, and Mi-
litia Called Into Service of the United States 
                34k5(1) k. In General. Most Cited Cases  
     (Formerly 34k7) 
 

Secretary of Defense has power to set up new 
military promotion selection boards, out of sequence, 
to correct or remedy an admittedly major legal error in 
prior board proceeding. 10 U.S.C.A. §§ 1552, 3297. 
 
[13] Armed Services 34 7(1) 
 
34 Armed Services 
      34I In General 
            34k6 Officers 
                34k7 Appointment and Promotion 
                      34k7(1) k. In General. Most Cited Cases  
     (Formerly 34k7) 
 

Where on challenge to original promotion selec-
tion boards for failing to include any Reserve officer 
members, the Secretary of Defense ordered convening 
of reconstituted selection boards and appropriate 
correction to the officers' records on basis of new 
boards' recommendations and character of the process 
was substantially different from that undertaken by 
standby advisory boards which make a limited inves-
tigation into question of prejudice in an original pro-
ceeding, the label attached to the reconstituted boards 
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was of no importance in determining whether officers 
had received their just due before them since only 
consideration was whether officers received the full 
and fair consideration required by law. 10 U.S.C.A. §§ 
266, 1552, 3297. 
 
[14] Armed Services 34 7(1) 
 
34 Armed Services 
      34I In General 
            34k6 Officers 
                34k7 Appointment and Promotion 
                      34k7(1) k. In General. Most Cited Cases  
     (Formerly 34k7) 
 

Since reconstituted Army promotion selection 
boards, which were convened because original boards 
failed to include any Reserve officer members, fol-
lowed with one exception, identical standards and 
procedures used by the original boards, there was no 
violation of regulation requiring that nine months or 
more elapsed between adjournment dates of tempo-
rary selection boards. 10 U.S.C.A. §§ 266, 1552. 
 
[15] Armed Services 34 7(1) 
 
34 Armed Services 
      34I In General 
            34k6 Officers 
                34k7 Appointment and Promotion 
                      34k7(1) k. In General. Most Cited Cases  
     (Formerly 34k7) 
 

Where plaintiffs former Army Reserve officers, 
who were passed over for promotion by improperly 
constituted temporary promotion selection boards, 
were aware from decision of Army Board for Correc-
tion of Military Records that unlike procedure before 
original boards the reconstituted boards would con-
sider only officers of the primary zone but no objec-
tion was made, the plaintiffs, who were again passed 
over by the reconstituted boards, had waived any 

objection to manner in which the new boards consid-
ered only primary zone officers. 10 U.S.C.A. §§ 266, 
1552. 
 
[16] Armed Services 34 5(7) 
 
34 Armed Services 
      34I In General 
            34k5 Persons in the Armed Services, and Mi-
litia Called Into Service of the United States 
                34k5(7) k. Correction of Records. Most 
Cited Cases  
     (Formerly 34k4) 
 

Statute granting to Secretary of Defense, acting 
through correction boards, broad powers to correct 
and remedy errors and injustices only confers on the 
Secretary the power to correct records in favor of the 
serviceman and never against him. 10 U.S.C.A. § 
1552. 
 
[17] Armed Services 34 11(6) 
 
34 Armed Services 
      34I In General 
            34k6 Officers 
                34k11 Discharge or Dismissal 
                      34k11(6) k. Correction of Records. Most 
Cited Cases  
     (Formerly 34k11) 
 

Statutory authority of Secretary of Defense to 
correct and remedy errors and injustices did not permit 
the Secretary to show, on recommendations of recon-
stituted temporary promotion selection boards, that 
Reserve offices were passed over by boards with 
proper Reserve officer membership and, hence, le-
gally separated under two passover rule when in fact 
the original boards did not have the proper Reserve 
officer membership; hence, correction of records 
could not retroactively deprive such officers of the pay 
and rank to which they were entitled, notwithstanding 
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that officers were also passed over by the reconstituted 
boards. 10 U.S.C.A. §§ 266, 1552. 
 
[18] Administrative Law and Procedure 15A 

669.1 
 
15A Administrative Law and Procedure 
      15AV Judicial Review of Administrative Deci-
sions 
            15AV(A) In General 
                15Ak669 Preservation of Questions Before 
Administrative Agency 
                      15Ak669.1 k. In General. Most Cited 
Cases  
     (Formerly 15Ak669) 
 

A party cannot raise an issue on appeal when it 
fails to raise it before an administrative agency com-
petent to hear it. 
 
[19] Armed Services 34 5(8) 
 
34 Armed Services 
      34I In General 
            34k5 Persons in the Armed Services, and Mi-
litia Called Into Service of the United States 
                34k5(8) k. Judicial Intervention or Review. 
Most Cited Cases  
     (Formerly 34k4) 
 

Once a party has availed himself of procedure 
before a Board for Correction of Military Records he 
is bound by it unless the decision is unsupported by 
substantial evidence, arbitrary, capricious or contrary 
to law. 10 U.S.C.A. § 1552. 
 
[20] Administrative Law and Procedure 15A 

741 
 
15A Administrative Law and Procedure 
      15AV Judicial Review of Administrative Deci-

sions 
            15AV(D) Scope of Review in General 
                15Ak741 k. In General. Most Cited Cases  
 

A party is not entitled to many independent 
chances to prevail, and his voluntary choice will often 
determine the extent of judicial review of agency 
action. 
 
[21] Administrative Law and Procedure 15A 

492 
 
15A Administrative Law and Procedure 
      15AIV Powers and Proceedings of Administrative 
Agencies, Officers and Agents 
            15AIV(D) Hearings and Adjudications 
                15Ak489 Decision 
                      15Ak492 k. Modification. Most Cited 
Cases  
 
Armed Services 34 5(7) 
 
34 Armed Services 
      34I In General 
            34k5 Persons in the Armed Services, and Mi-
litia Called Into Service of the United States 
                34k5(7) k. Correction of Records. Most 
Cited Cases  
     (Formerly 34k4) 
 

Decision-making bodies normally have the power 
to correct their own errors; boards for correction of 
military records are no exception. 10 U.S.C.A. § 1552. 
 
[22] Administrative Law and Procedure 15A 

669.1 
 
15A Administrative Law and Procedure 
      15AV Judicial Review of Administrative Deci-
sions 
            15AV(A) In General 
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                15Ak669 Preservation of Questions Before 
Administrative Agency 
                      15Ak669.1 k. In General. Most Cited 
Cases  
     (Formerly 15Ak669) 
 

Doctrine that known objections be made to the 
agency is to insure that administrative agencies are 
thereby afforded an opportunity to make adjustments 
and correct errors on the administrative level, thus 
permitting the Government to mitigate or avoid large 
damage claim that might otherwise be created. 10 
U.S.C.A. § 1552. 
 
[23] Armed Services 34 7(1) 
 
34 Armed Services 
      34I In General 
            34k6 Officers 
                34k7 Appointment and Promotion 
                      34k7(1) k. In General. Most Cited Cases  
     (Formerly 34k7) 
 

Where a deficiency in a promotion selection 
board does not provide a full and complete oppor-
tunity for an officer to be fairly and equitably consid-
ered for promotion, the defect may not be remedied by 
resort to a standby or relook board that does not un-
dertake the exhaustive reevaluation that a normal, 
regular selection board does. 28 U.S.C.A. § 1406(c); 
Officer Personnel Act, § 101 et seq., 10 U.S.C.A. § 
5701 note; 10 U.S.C.A. §§ 266(a), 681, 3299(h), 3303, 
3362(b), 3442(c). 
 
[24] Armed Services 34 11(2) 
 
34 Armed Services 
      34I In General 
            34k6 Officers 
                34k11 Discharge or Dismissal 
                      34k11(2) k. Grounds in General. Most 
Cited Cases  

     (Formerly 34k11) 
 

Although 1968 and 1970 message amendments to 
1966 regulation changing categories into which of-
ficers considered by such a board were to be placed 
and providing that nonregular officers twice reported 
not selected were to be relieved from active duty were 
not published or promulgated as formal numbered 
changes they were effective; furthermore, although 
such amendments did not specifically refer to any 
change in regulation pursuant to which actual release 
took place such change was work by necessity and 
implication. Officer Personnel Act, § 101 et seq., 10 
U.S.C.A. § 5701 note; 10 U.S.C.A. § 266. 
 
[25] Armed Services 34 11(2) 
 
34 Armed Services 
      34I In General 
            34k6 Officers 
                34k11 Discharge or Dismissal 
                      34k11(2) k. Grounds in General. Most 
Cited Cases  
     (Formerly 34k11) 
 

Change in May 1975, of 1966 Army regulation 
governing release of officers who had been twice 
passed over for promotion, to provide that Reserve 
officers not recommended for promotion by two suc-
cessive boards would be discharged was not improp-
erly retroactively applied to 1974 and May 1975 se-
lection board since such change merely clarified and 
confirmed long-standing policy that Reserve officers 
twice not selected for promotion would be released 
from active duty. Officer Personnel Act, § 101 et seq., 
10 U.S.C.A. § 5701 note; 10 U.S.C.A. § 266. 
 
[26] Armed Services 34 7(1) 
 
34 Armed Services 
      34I In General 
            34k6 Officers 
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                34k7 Appointment and Promotion 
                      34k7(1) k. In General. Most Cited Cases  
     (Formerly 34k7) 
 

The 1972 message amendment to regulation 
governing selection boards increasing maximum 
number of selections that could be made from sec-
ondary zone officers was not ineffective merely be-
cause not made by formal numbered change and not 
incorporated into later published changes in conform-
ity with regulations governing amendments, in view of 
determination of Army Board for Correction Records 
that amendment was within Secretary of Defense's 
authority, that successor's endorsement was proper, 
that change was intended, widely disseminated and 
consistently followed as approved policy and that no 
error or injustice resulted. Officer Personnel Act, § 
101 et seq., 10 U.S.C.A. § 5701 note; 10 U.S.C.A. § 
266. 
 
[27] Constitutional Law 92 975 
 
92 Constitutional Law 
      92VI Enforcement of Constitutional Provisions 
            92VI(C) Determination of Constitutional 
Questions 
                92VI(C)2 Necessity of Determination 
                      92k975 k. In General. Most Cited Cases  
     (Formerly 92k46(1)) 
 

Contention that Secretary of Defense denied 
plaintiff Army Reserve officers equal protection by 
not retaining them on, or restoring them to, active duty 
while retaining other reservists who also twice had 
been denied promotion would not be decided, in view 
of disposition of plaintiffs' claims in their favor on the 
matter of their entitlement to back pay for the period 
of their illegal separation. 
 
[28] Armed Services 34 11(7) 
 
34 Armed Services 

      34I In General 
            34k6 Officers 
                34k11 Discharge or Dismissal 
                      34k11(7) k. Judicial Intervention or 
Review. Most Cited Cases  
     (Formerly 34k11) 
 

Where Army Reserve officers' separation predi-
cated on passovers by two selection boards was un-
lawful, an explanation was to be placed in their rec-
ords explaining the gap caused by such illegal sepa-
ration. 10 U.S.C.A. §§ 266, 1552. 
 
*988 Robert M. Wright, Baltimore, Md., attorney of 
record, and Keith A. Rosenberg, Washington, D.C., of 
counsel, for plaintiffs. Whiteford, Taylor, Preston, 
Trimble & Johnston, Baltimore, Md., of counsel. 
 
George M. Beasley, III, Washington, D.C., with 
whom was Asst. Atty. Gen. Barbara Allen Babcock, 
Washington, D.C., for defendant. Marc J. Fink, Capt. 
L. Neal Ellis, Jr., and Capt. Louis R. Davis, Dept. of 
the Army, Washington, D.C., of counsel. 
 
Before FRIEDMAN, Chief Judge, and DAVIS, 
NICHOLS, KASHIWA, KUNZIG, BENNETT and 
SMITH, Judges, en banc. 
 

ON PLAINTIFFS' MOTIONS FOR SUMMARY 
JUDGMENT AND DEFENDANT'S 

CROSS-MOTIONS FOR SUMMARY JUDGMENT 
BENNETT, Judge: 

In these consolidated cases, before us on 
cross-motions for summary judgment, plaintiffs, 
formerly commissioned officers in the United States 
Army Reserve (USAR) contest their release from 
active duty resulting from their twice having been 
passed over for promotion by selection boards in 1974 
and 1975,[FN1] and contend that the decision of the 
Army Board for the Correction of Military Records 
(Correction Board) in denying their claims was arbi-
trary, capricious, and contrary to law. They allege that 



599 F.2d 984 Page 9
220 Ct.Cl. 285, 599 F.2d 984 
(Cite as: 220 Ct.Cl. 285, 599 F.2d 984) 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 

defects in the composition and decision of those 
boards render their separation unlawful, and they seek 
back pay from the dates of their release, the correction 
of their records, and restoration to active duty com-
missioned status. We conclude that plaintiffs' claims 
are justified in part and grant judgments accordingly. 
 

FN1. The Adams case originally was filed in 
the United States District Court for the Dis-
trict of 0610; Bryner v. Hoffman, Civ.No. 
76-0924. Bryner v. Hoffman, Civ. No. 
76-0924. The district court consolidated 
these two cases and transferred them to this 
court on March 30, 1977, upon concluding 
that it lacked jurisdiction over them. See 28 
U.S.C. s 1406(c). 

 
I 

In the Officer Personnel Act of August 7, 1947, 
ch. 512, 61 Stat. 795, Congress changed the prior 
practice under which Army officers below the grade of 
colonel were promoted solely on the basis of seniori-
ty.*989    The new system provided for the selective 
promotion of those Regular and Reserve Army offic-
ers on the basis of their qualifications for the next 
highest grade.  The process was accomplished through 
selection boards (composed of at least five officers) 
which chose from among all of the officers eligible for 
promotion because they had been in a particular rank 
for a certain time. 
 

The selection board procedure is used for pro-
motion of both Regular and Reserve officers, and 
covers promotions to temporary as well as permanent 
rank. [FN2] In the case of selection boards convened 
for the recommendation of Reserve officers for pro-
motion to permanent rank, ‘(s)o far as practicable, at 
least one-half of the members of the board must be 
reserve officers.’ 10 U.S.C. s 3362(b). An essential 
element of this merit promotion system is the provi-
sion that officers who have not been recommended for 
promotion to permanent rank by two consecutive 
selection boards are released from active duty. 10 

U.S.C. ss 3299(h), 3303; Army Reg.No. 624-100, 36 
(July 29, 1966) (hereinafter Army regulations cited as 
AR). 
 

FN2. All officers have a permanent rank. 
Officers on active duty may be promoted to a 
higher temporary rank than their permanent 
one. An officer temporarily promoted retains 
his permanent rank. 

 
Separate selection boards consider promotions to 

permanent rank for Regular and Reserve officers. In 
the case of promotions to temporary rank, however, 
the same selection board may consider both Regular 
and Reserve officers and select the total number au-
thorized for promotion from within this combined 
group. Statute requires that whenever a board con-
siders the promotion of Reserve officers, such board 
‘shall include an appropriate number of Reserves, as 
prescribed by the Secretary concerned under standards 
and policies prescribed by the Secretary of Defense.’ 
10 U.S.C. s 266(a). Regulation requires that Reserve 
officers, twice passed over for promotion to the same 
temporary rank, be released from active duty or retired 
if appropriate.[FN3] 
 

FN3. Congress specified the selection board 
procedure and release from active duty or 
retirement after two passovers only in the 
case of promotions to permanent rank. Con-
gress left it to the Secretary to determine the 
procedures for promotion of officers to 
temporary rank, 10 U.S.C. s 3442(c), and the 
Secretary provided by regulation that selec-
tion boards would also handle temporary 
promotions, AR 624-100. Under the author-
ity of 10 U.S.C. s 681, the Secretary provided 
by regulation that in the case of Reserve of-
ficers two passovers for promotion to tem-
porary rank would result in release or re-
tirement. AR 635-100, 3-65a (Jan. 14, 1975). 
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In the case of temporary promotions (unlike 
permanent ones), the officers whom the board con-
siders are divided into two categories: those in the 
primary zone and those in the secondary zone. An 
officer's placement in one or the other zone depends 
upon the length of time he has served in the rank held. 
Officers in the secondary zone have been in rank a 
shorter time than those in the primary zone. The of-
ficers in the primary zone are viewed as the group that 
can provide sufficient officers to meet the Army's 
need in the next year for officers in the higher grade. 
The secondary zone, on the other hand, is designed to 
enable the Army to advance younger and more capa-
ble officers ahead of both their contemporaries and 
those in the primary zone. See AR 624-100, 2i, 2j, 14. 
 

The Secretary each year sets the maximum 
number of officers the selection board may promote, 
and regulations specify the maximum percentage that 
may be selected from the secondary zone. AR 
624-100, 23b. Since the officers in the secondary zone 
are junior in rank to those in the primary zone, those 
selected from the secondary zone must be better 
qualified than the officers in the primary zone who 
were not selected. Because of the limit on the total 
number of officers to be promoted, each selection 
from the secondary zone precludes a selection from 
the primary zone. 
 

The nonselection of an officer in the secondary 
zone, unlike that of an officer in the primary zone, 
does not constitute a passover for promotion for pur-
poses of the mandatory*990 separation after two 
nonselections. AR 624-100, 25. At some point, how-
ever, an officer in the secondary zone who has not 
been promoted will be transferred to the primary zone. 
 

Proceedings before the selection board, which are 
secret, involve a review of the written records of the 
officers. No officer or his representative may appear 
before the board, although an officer may write the 
board concerning any matters believed important to a 
proper consideration of his record. 10 U.S.C. ss 

3297(e), 3362(f); AR 624-100,   16, 24; AR 
135-155,  3-10 (Aug. 30, 1974).  Because of the se-
crecy of selection board proceedings, there is some 
uncertainty concerning the mechanics of the selection 
process. Usually, each member of the board evaluates 
each officer's file independently and without discuss-
ing it with other members, and then gives the officer a 
numerical rating; the officers with the highest scores 
are selected.  If, at the point where the limit on the 
number of promotions is reached, there are more of-
ficers with the same score than can be promoted, the 
board members reevaluate those officers together with 
those whose scores are immediately above and be-
low.  In such reevaluation they may discuss individual 
officers. See Ford, Officer Selection Boards and Due 
Process of Law, 70 Mil.L.Rev. 137, 148-51 (1975). 
 

The regulations require that the boards recom-
mend for promotion to the grades of major through 
colonel and chief warrant officer those officers de-
termined to be ‘best qualified’ for promotion, i.e., 
those to whom the selection board has given the 
highest rating. 
 

Two administrative procedures are available for 
officers who wish to challenge their nonpromotion by 
a selection board. If the Army concludes that the of-
ficer's record before the selection board contained 
material error, a standby advisory board will be con-
vened. AR 624-100, 18b; AR 135-155, 3-14b. Cor-
rection boards sometimes refer cases to standby 
boards and review their determinations. A standby 
board compares an officer's corrected record with 
randomly selected records of other officers, some of 
whom the selection board promoted and others it 
rejected. If, upon such reconsideration, the standby 
advisory board gives the rejected officer a rating high 
enough to equal the ratings of the officers before it 
whom the selection board has selected, he is promot-
ed. 
 

A nonselected officer also may seek relief from 
the Army Board for the Correction of Military Rec-
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ords. That board implements 10 U.S.C. s 1552, which 
authorizes the Secretary, acting through a board of 
civilians, to change any serviceman's military record 
to correct an error or remove an injustice. Application 
to the board does not, however, stay any other pro-
ceedings which are pending against the applicant. AR 
15-185, 9 (June 4, 1974). Although in certain cir-
cumstances the board may take final action on behalf 
of the Secretary, see Ford, supra, 70 Mil.L.Rev. at 
154, in most cases the board merely makes recom-
mendations to the Secretary, who has final decisional 
authority. 
 

In 1974 and 1975 the plaintiffs were Reserve of-
ficers serving on active duty in the grades of major, 
captain, and chief warrant officer, CW2. Because of 
the time they had been in rank, they were in the pri-
mary zone for promotion. This meant that if they were 
twice not promoted for the same temporary rank they 
would be released from active duty and retired if ap-
propriate. 
 

Plaintiffs were considered by 1974 and 1975 se-
lection boards (the size of which ranged from six to 15 
members) but were not among those selected by those 
boards for temporary promotion. As a result, they 
were notified that they would be released from active 
duty 90 days after the date of notification. [FN4] None 
of the 1974 and 1975 boards had any Reserve mem-
bers. 
 

FN4. Three of the plaintiffs had completed 
more than 18 years of active duty at the time 
of the second nonselection and would be re-
tained on active duty until they had com-
pleted 20 years of service and were eligible to 
retire. AR 635-100, 3-65d. 

 
The 1974 selection boards for the three grades 

here involved selected for promotion 1,072 of the 
1,944 officers in the primary *991 zone they had 
considered for promotion (55.1 percent). For the 1975 

boards, the figures were 1,487 of the 2,901 officers 
considered (51.3 percent). 
 

Subsequent to the decision of the selection 
boards, the plaintiffs discovered that the boards had 
not included any Reserve officers. In the latter part of 
1975, plaintiffs filed applications with the Correction 
Board to set aside their nonselection. They contended 
that (1) the lack of Reserve members on the selection 
boards required invalidation of the boards' decisions 
denying them promotion, and (2) that the boards also 
had misapplied the regulations governing the stand-
ards for promotion. The plaintiffs informed the Sec-
retary of the Army of the defect in the composition of 
the selection boards, but the Secretary refused to retain 
the plaintiffs on active duty until the Correction Board 
decided their cases. With a few exceptions,[FN5] 
plaintiffs and other passed-over officers were dis-
charged from active duty. 
 

FN5. See note 4 supra. Several passed-over 
officers had been temporarily retained on 
active duty for various reasons. These offic-
ers' active duty status was extended after the 
Secretary adopted the recommendation of the 
Correction Board. 

 
The Correction Board concluded that, although 

the omission of Reserve officers from the 1974 and 
1975 selection boards ‘was not done in an arbitrary or 
capricious manner or with malicious intent to harm or 
prejudice the applicants' (plaintiffs') promotion 
chances as Reservists,’ nevertheless the absence of 
Reservists from those boards ‘may have deprived 
them (plaintiffs) of consideration in a manner in-
tended; that although the applicants have not shown 
that they have been harmed because there was no 
Reserve officer on the board, * * * (that fact) raises 
some doubt as to whether the applicants were ac-
corded proper consideration for promotion under the 
1974 and 1975 promotion criterion.’ The Correction 
Board further concluded that ‘the failure of the De-
partment to appoint an appropriate number of Reserve 
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officers as members of the 1974 and 1975 selection 
boards has resulted in an injustice to the applicants in 
that it has deprived them of consideration for promo-
tion by selection boards containing Reserve officers.’ 
The Correction Board rejected plaintiffs' contention 
that the selection boards had misapplied the regula-
tions. 
 

The Correction Board recommended that new 
selection boards with an appropriate number of Re-
serve members be convened to reconsider all officers 
from the primary zones who were eligible for promo-
tion to the temporary grades of lieutenant colonel, 
major, and chief warrant officer in 1974 and 1975; that 
the instructions to the original 1974 and 1975 selection 
boards be utilized ‘as the criterion for consideration 
and selection’ by the new boards; that the military 
records of all eligible officers be reconstituted as they 
were in 1974 and 1975, without any reference to ac-
tion by the original selection boards or to any subse-
quent service; that the new boards for 1974 and 1975 
consider all the officers whom the original boards for 
each of those years had considered and report to the 
Correction Board for appropriate action the officers it 
recommended for promotion and those it did not se-
lect; and that no officers whom the original selection 
boards had selected for promotion be denied that ad-
vancement. 
 

In January 1976, the Secretary of the Army ap-
proved the Correction Board's findings and conclu-
sions and directed that its recommendations be carried 
out. Shortly thereafter the Department announced that 
officers already separated following their nonselection 
by the original selection boards would not be recalled 
to active duty during this procedure, but that officers 
who had not been separated as of the date of the Sec-
retary's approval of the Correction Board's decision 
would remain on active duty until the reconstituted 
boards had completed their proceedings. Since the 
plaintiffs had been released from active duty prior to 
the Secretary's action, they were not recalled. 
 

The reconstituted 1974 and 1975 selection boards 
convened from May 1976 through August 1976. The 
reconstituted boards *992 considered de novo each 
officer in the primary zone whom the original boards 
had considered, including those whom the boards had 
selected. Except in one respect,[FN6] the reconstituted 
boards followed the same procedures and standards as 
the original boards, and each board that considered 
Reserve officers had one or more Reserve members. 
 

FN6. The reconstituted boards, unlike the 
original boards, did not consider for promo-
tion any officer in the secondary zone. 

 
Although the reconstituted boards recommended 

promotion of some officers who were not selected by 
the original boards, none of the plaintiffs was among 
those recommended for promotion by either of the 
boards reconstituted for 1974 or 1975. Upon review-
ing the recommendations of the reconstituted boards 
with respect to those officers, the Correction Board 
concluded it was ‘reasonable to presume that had * * * 
(these officers) been considered (initially) by properly 
constituted boards, * * * (they) would not have been 
selected for promotion’ and that the plaintiffs' 
nonselection for promotion under the 1974 and 1975 
‘selection criteria was neither erroneous nor unjust.’ 
The board reaffirmed its previous rejection of plain-
tiffs' other objections to their nonselection. It con-
cluded that the plaintiffs were not entitled to any re-
lief. In November 1976, the Assistant Secretary of the 
Army for Manpower and Reserve Affairs approved 
the Correction Board's findings, conclusions, and 
recommendations. 
 

II 
[1] We hold, as the defendant concedes, that the 

original 1974 and 1975 selection boards were im-
properly constituted because they did not include any 
Reserve officers as members. Section 266, title 10, of 
the United States Code, requires that ‘(e)ach board 
convened for the * * * promotion * * * of Reserves 
shall include an appropriate number of Reserves' as 
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the Secretary of the Army prescribes under standards 
and policies prescribed by the Secretary of Defense. 
[FN7] Department of Defense Instruction No. 1205.4, 
dated June 23, 1959, provides that the members of 
boards for the promotion of Reservists shall include 
‘to the fullest practicable extent, a fair and adequate 
representation’ of Reserve members. AR 624-100, 
16b(5), provides that where non-Regular officers are 
being considered, the selection board will, ‘where 
practicable,’ include at least one Reserve officer. 
 

FN7. The Senate report on the statute ex-
plained: ‘The term ‘appropriate numbers' 
rather than a fixed ratio is used, since the 
same board may be considering both Regular 
and Reserve personnel. In such case the 
proportion of Reserve officers on the board 
should be roughly equal to the proportion of 
Reserves being considered.’ S.Rep. No. 
1795, 82d Cong., 2d Sess., reprinted in 
(1952) U.S.Code Cong. & Admin.News 
2005, 2042. 

 
As the case comes to us, there is no indication or 

even claim that Reserve officers were not included on 
the original 1974 and 1975 boards because they were 
unavailable or their appointment was otherwise not 
practicable. The statutory command is unequivocal 
that the boards considering Reservists for promotion 
‘shall include an appropriate number of Reserves.’ 
The absence of Reserve officers from these boards, 
contrary to the statutory requirement and the imple-
menting directive of the Secretary, constituted a legal 
error that the Correction Board was authorized to 
correct. 
 

The plaintiffs contend that once we determine that 
the absence of Reservists on the board constituted a 
legal error, that is the end of the matter. According to 
the plaintiffs, decisions of the Supreme Court and of 
this court establish that a defect in the composition of 
a military board or tribunal automatically invalidates 
the entire proceeding and requires a new one. They 

assert that when the Secretary concluded that the 
original selection boards had been improperly con-
stituted he was required to treat their proceedings as a 
nullity, to reinstate the plaintiffs on active duty at the 
rank they held when they were released, and to begin 
the entire promotion procedures anew. In short, 
plaintiffs contend that there is no room for the doctrine 
of *993 harmless error in this case, and that they are 
now entitled to back pay and restoration to active duty 
commissioned status. 
 

[2] We acknowledge that the doctrine of harmless 
error has an honored place in jurisprudence.  Indeed, it 
has been applied in this court and even urged in cir-
cumstances where some have thought it should have 
been applied, but it was not.   Ryder v. United States, 
585 F.2d 482, 489, 218 Ct.Cl. 289, -- (1978). How-
ever, in the circumstances of the present case, as will 
be demonstrated, it has no proper place. We conclude, 
however, that the Secretary's and Correction Board's 
handling of the problem created by the widespread 
violations of the statute and regulation in the compo-
sition of the 1974 and 1975 selection boards was, in 
part, a reasonable and permissible attempt to deal with 
the serious situation those violations posed for the 
military. We fault the Correction Board only for its 
failure to grant these plaintiffs the full and complete 
relief to which they were legally entitled because of 
the serious violation of their legal rights. 
 

This is not the first case in which this court has 
had to consider what effect defective composition of a 
board had on that board's action. See Ricker v. United 
States, 396 F.2d 454, 184 Ct.Cl. 402 (1968); Hen-
derson v. United States, 175 Ct.Cl. 690 (1966), cert. 
denied, 386 U.S. 1016, 87 S.Ct. 1373, 18 L.Ed.2d 455 
(1967). In Henderson, a faculty board (the Graham 
Board) eliminated Henderson from a pilot training 
program on the basis of his flying deficiencies. The 
governing Air Force regulations provided that a 
quorum of the board was three voting members and 
required that voting members be senior to the person 
being investigated. The regulation provided that this 
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latter requirement could not be waived. The board had 
only three voting members, and one of the members 
(Lt. John L. Krill) was junior in rank to Henderson. 
The court held that ‘the presence of Krill on the Board 
was a defect that could not be, and was not, effectively 
waived; and that the Board did not meet the require-
ment that a quorum constituted of no less than three 
eligible voting members be present at all sessions.’ 
Henderson v. United States, supra, 175 Ct.Cl. at 701. 
The court stated further: 
 

* * * despite the fact that the record of the pro-
ceedings of the Board clearly shows that its findings 
and recommendations were fully justified, it must be 
held that the Graham Board was improperly consti-
tuted. It follows that under the Air Force's own regu-
lations, supra, the Graham Board was without juris-
diction to hear plaintiff's case and its proceedings void 
ab initio. (Id.) 
 

In Ricker, the plaintiffs were retired as Regular 
Navy captains when a continuation board failed to 
recommend them for continuation on the active list. 
By statute, 10 U.S.C. s 5702(f), no member could 
serve on two successive boards convened to consider 
promotion or continuation of officers of the same 
rank. One of the three members of the board that de-
clined to recommend the plaintiffs' continuation on 
active duty had been a member of the prior board that 
considered continuation on active duty of officers of 
the same rank. 
 

The court held that the board ‘was illegally con-
stituted’ ‘in direct violation of the statutory mandate’ 
and that the proceedings were therefore ‘fatally de-
fective.’   Ricker v. United States, supra, 396 F.2d at 
455-57, 184 Ct.Cl. at 405-08. It rejected on three 
grounds the defendant's argument that the plaintiffs 
were not prejudiced by the defect in the membership 
of the board because the plaintiffs had appeared only 
once before a continuation board: (1) the ban against 
an officer sitting on successive boards was an attempt 
‘to prevent a general form of prejudice’ by ‘less-

en(ing) the probability of cliques becoming estab-
lished and perpetuated’; (2) Henderson held that the 
illegally constituted board ‘rendered the proceedings 
fatally defective’; and (3) since the agency violated 
not its own regulations but an Act of Congress, ‘(i)t 
follows, a fortiori, that the separations were ille-
gal.’   396 F.2d at 456-57, 184 Ct.Cl. at 406-07. 
 

In neither Henderson nor Ricker did the court find 
that it was possible to sustain the *994 composition-
ally defective board's action by proof of the harm-
lessness of the error. In Henderson, the unwaivable 
regulatory requirement that a board passing on an 
officer could not be composed of an officer junior in 
rank to the officer under consideration was aimed at 
affording rank its proper dignity and at preventing a 
general form of prejudice officers might consciously 
or unconsciously entertain toward their superiors. In 
Ricker, the statutory requirement that a particular 
officer not sit on two consecutive boards for the same 
rank also was aimed at attempting to prevent a general 
form of prejudice. Both the regulation and the statute 
were the result of a considered decision as to the 
fairness of a particular process. 
 

[3][4] The first proposition to underscore in this 
case is that the Army's error in failing to have Re-
servists on the original selection boards was not 
merely technical, formal, or trivial, but serious, sub-
stantial, and directly related to the purpose and func-
tioning of selection boards. Congress was concerned 
that the military establishments (with their significant 
sector of Regular officers) not discriminate against 
Reserves.[FN8] That is obviously why 10 U.S.C. s 
266(a) requires that certain boards which consider 
Reserves ‘shall include an appropriate number of 
Reserves * * *.’ Reserve members of the selection 
boards were to be there to minimize the chance that 
conscious or unconscious bias against Reserves, as 
such, would enter into the selection process. Like 
Henderson and Ricker, the requirement is an im-
portant component in ensuring the fairness of the 
process. Such a requirement confers to right on offic-
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ers to be considered by a proper board. 
 

FN8. 10 U.S.C. s 277 declares: 
 

‘Laws applying to both Regulars and Re-
serves shall be administered without dis-
crimination- 

 
‘(1) among Regulars; 

 
‘(2) among Reserves; and 

 
‘(3) between Regulars and Reserves.’ 

 
[5] It has been suggested that the case differs from 

Henderson because the Army itself has recognized the 
less rigid character of this requirement by providing 
that Reservists are to be assigned to those boards only 
where practicable. We see nothing to support this 
dissolution of the statutory requirement. The statute is 
unequivocal that the boards shall include an appro-
priate number of Reserves. There is absolutely no 
indication that this command is unimportant or 
waivable at the discretion of the Secretary. 
 

Defendant vigorously argues that our decisions in 
Henderson and Ricker are incorrect as a matter of law 
and asks us to overrule them. It asserts that, under 
present law, even in the case of constitutional errors, 
an employer has the right to prove the harmlessness of 
the error. It notes that the errors herein were statutory 
violations, not constitutional violations and that of-
ficers do not have a protected property interest in 
continued employment under the fifth amendment. 
Thus, defendant's argument goes, plaintiffs are cer-
tainly not entitled to more protection for statutory 
rights than is afforded constitutionally protected 
rights. Defendant further urges us to adopt the hold-
ings of other courts which have followed the doctrine 
of harmless error in the military pay field. 
 

We do not believe that defendant's general prop-

ositions affect our holdings in Henderson and Ricker. 
Defendant places principal reliance on the Supreme 
Court's decision in Mt. Healthy City Board of Ed. v. 
Doyle, 429 U.S. 274, 97 S.Ct. 568, 50 L.Ed.2d 471 
(1977), where a school teacher's exercise of his sub-
stantive constitutional right to free speech was found 
to be a substantial or motivating factor in a school 
board's decision not to rehire him. The Court ruled 
that, unless there was a direct causal connection be-
tween the teacher's exercise of his constitutional rights 
and the decision not to rehire him, the decision to 
rehire would not ‘amount to a constitutional violation 
justifying remedial action.’   Id. at 285, 97 S.Ct. at 
575. The Court placed on the defending party the 
burden of showing that the decision would have been 
the same even in the absence of the protected conduct. 
 

*995 The holding in Mt. Healthy, applying the 
‘harmless error’ test to substantive constitutional 
rights, is analogous to our recent decisions in the mil-
itary pay area in Sanders v. United States, 594 F.2d 
804 (Ct.Cl.1979), and Skinner v. United States, 594 
F.2d 824 (Ct.Cl.1979). In those cases, we held that 
officers' separations based on two passovers for per-
manent promotion were illegal where the selection 
boards had not considered them on the basis of a rec-
ord which portrayed their service careers on ‘a fair and 
equitable basis' as the statutes, 10 U.S.C. ss 3442(c), 
8442(c), required.   Sanders v. United States, supra, 
594 F.2d at 813. Though we did not adopt Mt. 
Healthy's allocation of burdens of proof for military 
pay cases, we did implicitly follow Mt. Healthy in 
concluding that the doctrine of ‘harmless error’ ap-
plied and that the plaintiffs were not entitled to recover 
if there were no relation between the inaccuracy in 
their records and the decision not to promote them. Of 
course, we did find such a nexus existed in those 
cases. 
 

The error in this case, however, is not a violation 
of the plaintiffs' substantive rights but rather a viola-
tion of the plaintiffs' rights to fair procedure or pro-
cess. We are not unmindful of the fact that the due 
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process protections of the fifth amendment have been 
sparingly extended to government employees, but that 
problem is immaterial to this case. The error is the 
violation of procedures instituted by statute and reg-
ulation, and, though federal employees may not be 
entitled to any procedure not established by Congress 
or agency, we have always held that they are entitled 
to such procedure that has been so provided. 
 

Since this case presents the issue of procedural 
errors in the decision-making process of a selection 
board, we find those cases dealing with the violation 
of constitutional procedural rights to be more analo-
gous. The Supreme Court has recognized that even in 
the case of constitutional error occurring in a criminal 
trial, not every such error requires ‘the automatic 
reversal of the conviction’; a conviction will be upheld 
if the ‘federal constitutional error * * * was harmless 
beyond a reasonable doubt.’ Chapman v. California, 
386 U.S. 18, 22, 24, 87 S.Ct. 824, 827, 828, 17 
L.Ed.2d 705 (1967). See, e.g., Harrington v. Califor-
nia, 395 U.S. 250, 89 S.Ct. 1726, 23 L.Ed.2d 284 
(1969) (violation of sixth amendment right of con-
frontation); United States v. Parker, 549 F.2d 1217, 
1221 (9th Cir. 1977), cert. denied, 430 U.S. 971, 97 
S.Ct. 1659, 52 L.Ed.2d 365 (1977) (prosecutor's 
comment on defendant's failure to testify, in violation 
of fifth amendment). 
 

Some constitutional rights, however, are ‘so basic 
to a fair trial that their infraction can never be treated 
as harmless error * * *.’   Chapman v. California, 
supra, 386 U.S. at 23, 87 S.Ct. at 827 (coerced con-
fession, right to counsel, impartial judge). These in-
clude cases in which compositional defects are found 
to exist in respect to juries. See, e.g., Whitus v. Geor-
gia, 385 U.S. 545, 87 S.Ct. 643, 17 L.Ed.2d 599 
(1967). Two justifications for the rule of automatic 
reversal are generally advanced. First, some errors are 
so inimical to judicial or fair process that their viola-
tion cannot be tolerated under any circumstances. 
Application of the test of harmless error would result 
in the dilution of the afforded protection. Second, a 

court, in the case of some errors, such as the improper 
composition of a jury or the bias of a judge, ‘has no 
way of evaluating the effect of the error on the judg-
ment in the dark of what might have been but never 
was, * * *.’ R. J. Traynor, The Riddle of Harmless 
Error 66 (1970). 
 

[6] Though the proceeding involved herein is 
evaluational, not accusatory, and the error statutory, 
not constitutional, we do not for these reasons believe 
that these plaintiffs are entitled to any less protection. 
Decisions of selection boards have important conse-
quences for those considered. They are either pro-
moted to higher rank and pay or are terminated and 
lose their employment and pay. The statute explicitly 
commands that selection boards shall be composed of 
an appropriate number of Reserve officers so that 
Reserve officers will not be prejudiced and so that 
Congress' *996 purpose that the nation is protected by 
a military composed of those officers best qualified 
regardless of their status as Regular or Reserve offic-
ers, is carried out. We believe that Congress' purpose 
would be thwarted unless a Secretary is aware that this 
is a statutory requirement that cannot be waived. 
 

[7] Moreover, we believe that the second justifi-
cation for the automatic reversal rule, that it is not 
possible for a reviewing body to determine what effect 
the error had on the judgment of the original pro-
ceeding, forces us to conclude that the doctrine of 
harmless error cannot be applied to this type of pro-
cedural error. Recommendations for promotion are the 
product of subjective, secret evaluations of officers by 
officers. AR 135-100, 18. The task imposed on selec-
tion board members is to determine within the 
framework of their own experience and special in-
sights and subject to the standards prescribed by the 
Secretary, what officers among the many qualified are 
‘best qualified’ to serve in a promoted capacity. 
Courts are not qualified nor is it desirable for them to 
delve into the selection boards' exercise of discretion. 
Judgment was exercised by the selection boards in the 
absence of the judgment of the appropriate number of 
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Reserve officers required by statute. In no way can the 
proper influence of Reserve officers be injected into 
the original process, after the fact, in order to deter-
mine the effect it might have had on the judgment of 
the board. Thus, the procedural violation penetrates to 
the heart of the process Congress deemed necessary 
for fair judgment in selecting officers for promotion, 
which is presumed prejudicial in accordance with the 
policy of the statute. The defective process can be 
corrected, however, by giving the adversely affected 
officers the opportunity to be promoted in strict com-
pliance with the law. But this new opportunity does 
not demonstrate that the error was harmless nor render 
the original error harmless as to those officers passed 
over by the new procedure; instead, it is simply the 
best remedy that legal ingenuity can provide. 
 

[8][9] Thus, though new procedures were pro-
vided here, we reject defendant's contention that the 
reconstituted selection boards were merely an evi-
dentiary proceeding into the question of whether the 
error was prejudicial and that the results of the new 
procedure demonstrate the harmlessness of the error 
as to the plaintiffs. Nor is this contention strictly borne 
out by the facts. The reconstituted selection boards 
were a completely new process, recommended by the 
Correction Board, because the plaintiffs were not 
considered for promotion in the manner intended by 
the statute and regulation. The Correction Board could 
not determine, based on the evidence then before it, 
that the error was not prejudicial.[FN9] The Correc-
tion Board, therefore, found that this was an injus-
tice.[FN10] The Secretary, on the recommendation of 
the Correction Board, ordered that new selection 
boards be set up and that appropriate corrective action 
be taken by the Correction Board upon the recom-
mendation of the reconstituted selection boards. It is 
wrong to conclude that a completely new process, 
which renders a new decision with important conse-
quences, is an evidentiary hearing into the question of 
prejudice; it is, rather, what it obviously appears to 
be-a remedy to correct an admitted mistake. Thus, the 
Correction Board's surprising contention, when it 

rejected plaintiffs' claims, that the compositional de-
fect was harmless, cannot stand. 
 

FN9. Defendant also submitted affidavits 
from some of the members of the original 
boards to the effect that each officer was 
considered fairly for promotion. We do not 
accept these self-serving statements as pro-
bative evidence of the lack of prejudice in the 
original proceedings. 

 
FN10. We note, however, that this was not 
simply an injustice, but serious legal error. 

 
Defendant has cited cases in the military pay area 

which have accepted a new, subsequent process as 
proof of the harmlessness of error in the selection 
process. Several of these cases deal with the same 
procedural defect complained of here. See *997Dilley 
v. Alexander, 440 F.Supp. 375 (D.D.C.1977), rev'd, 
No. 77-1789 (D.C. Cir. Feb. 26, 1979); Fuller v. Al-
exander, 440 F.Supp. 380 (D.D.C.1977); Whitehead 
v. Alexander, 439 F.Supp. 910 (D.D.C.1977); Gober 
v. Hoffman, Civ.No. 77-17-COL (M.D.Ga. Aug. 23, 
1977). Since oral argument was heard in this case, 
Dilley was reversed by the United States Court of 
Appeals for the District of Columbia which concluded 
that the error herein required automatic reversal. We 
agree with the approach taken by the court of appeals 
in Dilley for the reasons heretofore stated and do not 
accept that taken in Gober (in effect, the only re-
maining precedent for the contrary position). 
 

In Coughlin v. Alexander, 446 F.Supp. 1024 
(D.D.C.), aff'd without opinion, 191 U.S.App.D.C. 
212, 589 F.2d 1115 (1978), an officer had been passed 
over by a temporary selection board which was ille-
gally constituted because it included a member who 
was junior in rank to the plaintiff. The district court 
found that the error was harmless because plaintiff 
was passed over by several subsequent properly con-
stituted boards. While the opinion is not free from 
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ambiguity on this point, it appears that plaintiff's 
passover by the defectively constituted board was not 
one of the two passovers upon which separation was 
based. In our case the error was a component in the 
passover which resulted in termination, whereas in 
Coughlin the error resulted in the plaintiff's record 
showing that he had been passed over for promotion 
when that passover was ineffective. Proper analysis of 
that plaintiff's case involves the effect the error had on 
the later passovers with actual pay consequences, and 
this is a question of material error in a serviceman's 
record before a board subject to harmless error doc-
trine. See Sanders v. United States, supra. To the 
extent Coughlin differs from this approach and holds 
that the subsequent process itself demonstrates the 
harmlessness of the error, this court does not accept it. 
See also Dilley v. Alexander, supra, where the Court 
of Appeals for the District of Columbia found the 
presence in officers' records of an illegal passover 
vitiated a subsequent passover by a properly consti-
tuted selection board. 
 

The third type of case is demonstrated by 
Knehans v. Callaway, 403 F.Supp. 290 (D.D.C.1975) 
aff'd, 184 U.S.App.D.C. 420, 566 F.2d 312 (1977), 
where the courts accepted the recommendation of a 
standby advisory board as evidence of the harmless-
ness of the error in the original proceeding. In 
Knehans, the error alleged was a material factual error 
in the officer's record before a selection board, which 
is subject to the harmless error standard. See Sanders 
v. United States, supra. Under regulations, standby 
advisory boards are authorized only upon the allega-
tion of material error or injustice in an officer's record 
before a selection board and not for error in the selec-
tion process itself. These standby boards differ from 
reconstituted boards in that they do not attempt to redo 
the process completely, but instead attempt to com-
pare the officer's correct record with the results of the 
selection board when the officer was originally con-
sidered. We note and agree, however, with the general 
approach taken by the courts in Knehans which made 
an evaluation of harm without depending on the deci-

sion of the standby advisory board as a litmus paper 
test of the harmlessness of the error. A court must 
review the board's decision to determine whether it is 
supported by the evidence. Thus, this case does not 
support defendant's position. 
 

[10][11] Under statutes and regulations governing 
military personnel, an officer is separated or retired 
when he has been passed over by two selection boards 
for the same rank. We reaffirm our holding in Sanders 
v. United States, supra, that an officer cannot be ter-
minated under the two-passover rule unless he has had 
two fair chances at promotion as required by statute 
and regulation. This includes, in this case, considera-
tion by boards which are constituted squarely in ac-
cordance with statute and regulation. This we deem to 
be an officer's basic right. Where the error is the vio-
lation of a provision designed to protect against a 
general form of prejudice, and there is no way of de-
termining whether *998 actual prejudice was involved 
in highly subjective and secret decision-making, we 
conclude that this right was not had. Thus, we hold 
that plaintiffs' separations, predicated on two passo-
vers by illegally constituted boards, were invalid. 
These plaintiffs were entitled to their position, rank, 
and pay until they were terminated from active duty 
under proper authority. 
 

This conclusion, however, does not mean that 
these plaintiffs are entitled to recover to the full extent 
of their claims. We must examine the question of 
whether the plaintiffs were properly separated or re-
tired under authority of the regulation upon two 
passovers by the reconstituted selection boards. 
 

[12] 10 U.S.C. s 297 grants to the Secretary the 
authority to set up selection boards to recommend 
promotion. 10 U.S.C. s 1552 grants broad powers to 
the Secretary, acting through correction boards, to 
correct errors and injustices and to grant appropriate 
relief. The parties admit, and we conclude, that on the 
basis of these extensive powers the Secretary had the 
power to set up new selection boards, out of sequence, 
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to correct or remedy an admittedly major legal error. 
 

[13] Defendant has taken the extreme position 
that the reconstituted boards were merely an eviden-
tiary proceeding into the question of harmless error 
and has failed to consider any other. We feel that this 
uncompromising attitude jeopardizes the best interests 
of the Government. Nor do we believe that the facts 
support defendant's narrow reading of them. 
 

The Secretary, upon the recommendation of the 
Correction Board, ordered the Chief of Staff to set up 
new, properly constituted selection boards and re-
quired the appropriate correction of the officers' rec-
ords on the basis of the new boards' recommendations. 
The character of the process was substantially differ-
ent from that undertaken by standby advisory boards 
which make a limited investigation into the question 
of prejudice in an original proceeding. Here, however, 
the Secretary ordered that the defective process be 
redone. We conclude that the label these boards wore 
is of no importance, the only question being whether 
plaintiffs received full and fair consideration as re-
quired by law. 
 

[14] With one exception noted below, the recon-
stituted boards followed the identical standards and 
procedures the original boards had used. The recon-
stituted boards considered de novo all of the officers in 
the primary zone the original boards had considered, 
including both those selected and those rejected for 
promotion. Each officer's record was reconstituted as 
it had been in 1974 and 1975. The reconstituted boards 
utilized the same instructions and guidelines the Sec-
retary had given to the original boards. Any officer 
that the reconstituted board had passed over was con-
sidered by the second reconstituted board. Each re-
constituted board, unlike the original boards, had 
Reserve membership. The reconstituted boards oper-
ated in accordance with all applicable statutes and 
regulations.[FN11] 
 

FN11. Plaintiffs contend that the reconsti-
tuted boards could not serve as the basis for 
separation because such separation would 
violate AR 635-100, 3-65a(1), which re-
quires that 9 months or more elapse between 
adjournment dates of temporary selection 
boards. We do not believe that the regulation 
was violated because the reconstituted boards 
had acted on the basis of the records pre-
sented to the original boards which had sat-
isfied this requirement. 

 
The record does not show how many Reserve of-

ficers not selected by the original boards were selected 
by the reconstituted boards. There is no question, 
however, that the number was substantial.[FN12] The 
Correction*999 Board acted upon the reconstituted 
selection boards' recommendations for promotion. All 
of these factors demonstrate that the Secretary made a 
good faith effort to give all primary zone officers the 
fair opportunity to be promoted which had not been 
afforded them by the original selection boards. 
 

FN12. The plaintiffs in their briefs submitted 
evidence that ‘approximately 1203 officers' 
not originally selected were selected by the 
reconstituted boards. With respect to the 
three categories of officers involved in these 
cases, the plaintiffs' figures indicate that the 
reconstituted 1974 board selected a minimum 
of 404 officers whom the original 1974 and 
1975 boards had passed over. The defend-
ant's briefs state that the number of officers 
the original boards had not selected but 
whom the reconstituted boards had selected 
were 146 in 1974 and 123 in 1975. Neither 
side explains these figures any further nor 
breaks them down between Reservists and 
Regulars. 

 
[15] Plaintiffs contend, however, that the recon-

stituted selection boards did not give them a fair op-
portunity to be promoted because the reconstituted 
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boards did not completely redo the job of the defective 
boards in that they did not reconsider officers from the 
secondary zone. Fifteen percent of the captains and 
majors and 7 1/2 percent of the chief warrant officers 
the original selection boards had recommended for 
promotion were from the secondary zone. This was 
the maximum permissible number under the regula-
tions that could have been selected from the secondary 
zone. As noted, this reduced the number of officers 
selected from the primary zone by the original boards. 
 

Since the reconstituted boards were instructed to 
and did consider only officers from the primary zone, 
the total number of officers those boards were to select 
was reduced by the number of secondary zone officers 
the original boards had selected. Plaintiffs allege that 
this change in the number of officers the reconstituted 
boards could select improperly impinged upon the 
discretion of selection boards to select less than the 
maximum permissible number from the secondary 
zone, and thereby improperly reduced the number of 
places for which the plaintiffs were competing, and 
that this disparity between the original and reconsti-
tuted boards meant that they did not have a fair op-
portunity to be promoted. 
 

The facts are unclear and subject to varying in-
terpretations as to the question whether the Secretary 
impinged upon the discretion of the original selection 
boards by instructing them to select the maximum 
complement of secondary zone officers. The Correc-
tion Board found that the Secretary did not restrict the 
discretion of the original boards to select less than the 
maximum permissible number of secondary zone 
officers. Pursuant to this finding, since there is no 
doubt that the reconstituted boards did not have this 
discretion, there would have been a difference in the 
manner in which these plaintiffs were reconsidered. 
There is evidence that at the minimum, however, the 
Secretary strongly implied by his conduct that he 
thought the maximum number was the proper number 
of secondary zone officers who should be promoted by 
the original boards.[FN13] As a practical matter, it is 

highly unlikely that the reconstituted boards would 
have selected less than the maximum number of sec-
ondary zone officers. But we decline to rest our deci-
sion on this conclusion. 
 

FN13. The Secretary had abolished the 
original 1974 captain to major temporary 
selection board before it made its recom-
mendations, because he concluded the low 
percentage of promotions from the secondary 
zone that the board was about to announce 
did not comply with his original instructions 
to it in that there were many secondary zone 
officers not selected who were much more 
highly qualified than primary zone officers 
who were being selected. The new 1974 
captain-to-major selection board (which is 
one of the ‘original boards' in this action) 
then selected the maximum number of sec-
ondary zone officers, as did all other original 
boards involved in this action. 

 
Plaintiffs, upon learning of the alleged defects in 

the 1974 and 1975 selection boards, notified the Sec-
retary and applied to the Correction Board for the 
correction of their records, showing that they had been 
promoted by the defective boards[FN14] or at the 
minimum that they be retained on active duty until 
they had the opportunity to be considered by proper 
selection boards. Based upon the conclusion that there 
was a compositional error, the Correction Board 
recommended, and the Secretary adopted, a plan to 
give plaintiffs an opportunity to be reconsidered for 
promotion, and, if recommended for promotion, the 
correction of *1000 their records to show that they had 
been promoted by the original boards. 
 

FN14. Plaintiffs' claims for promotion are 
not before the court. 

 
Since only officers in the primary zone had ap-

plied for correction and since only these officers were 
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in the situation that passovers resulted in release from 
active duty, it is understandable that the Correction 
Board addressed its remedy only to these individuals. 
We do not intimate by the above our opinion as to the 
correctness of this decision as it applied to secondary 
zone officers. What we find determinative is that 
plaintiffs were aware from the Correction Board's 
decision that only officers in the primary zone would 
be reconsidered. No objection was made to the Cor-
rection Board or to the courts concerning the manner 
of reconsideration until the reconstituted selection 
boards had not recommended the selection of these 
officers. Indeed, the plaintiffs in the Adams case 
(represented by the same counsel as in Doyle) first 
filed their petition in district court (before transfer) on 
April 13, 1976, after the decision of the Correction 
Board but before any action was taken by the recon-
stituted selection boards. In their petitions, the plain-
tiffs pled the decision of the Correction Board and 
attacked it solely on the grounds that the Correction 
Board had failed to grant them the remedy of rein-
statement to their prior rank, back pay, and correction 
of their records to show that they had not been passed 
over by the original 1974 and 1975 selection boards. 
We are convinced that at that time plaintiffs were well 
satisfied with that part of the remedy which gave them 
the opportunity to be reconsidered by new selection 
boards for promotion retroactive to the action of the 
original selection boards. We conclude that under 
these circumstances plaintiffs have waived any ob-
jection to the manner in which the new boards con-
sidered only primary zone officers when they were 
well aware of this fact and chose not to raise the ob-
jection until after they found out they were not rec-
ommended for promotion by the reconstituted boards. 
 

[16][17] It should be kept in mind that 10 U.S.C. s 
1552 grants to the Secretary, acting through correc-
tions boards, broad powers to correct and remedy 
errors and injustices. It is clear that the statute only 
confers on the Secretary the power to correct records 
in favor of a serviceman and never against him. Thus, 
this power does not permit the Secretary to correct 

these officers' records to show, on the basis of the 
reconstituted boards' recommendations, that they were 
passed over by boards with proper Reserve officer 
membership and, hence, legally separated under the 
two-passover rule when in fact the original 1974 and 
1975 boards did not have proper Reserve officer 
membership and the officers were not legally sepa-
rated. Therefore, correction cannot retroactively de-
prive these officers of the pay and rank to which they 
were entitled. On the other hand, Congress has con-
ferred on the Secretaries the power to grant remedies 
exceeding those exercised by us. For example, if the 
plaintiffs in this case had bypassed the Correction 
Board and brought the action originally in this court, 
while we could order back pay and reinstatement and 
consideration for promotion in the normal course, we 
could not have ordered promotion or made any fa-
vorable decision of a selection board retroactive. The 
Secretary could, however, and did, make reconstituted 
selection boards' recommendations for promotion 
retroactive. 
 

[18][19][20][21][22] It has long been part of our 
law that a party cannot raise an issue on appeal to a 
court when it failed to raise it before an administrative 
agency competent to hear it. See Haynes v. United 
States,418 F.2d 1380, 190 Ct.Cl. 9 (1969).  While we 
have never held that a petition to the Correction Board 
is a mandatory administrative remedy, we have held 
that once a party has availed himself of this adminis-
trative process he is bound by it unless the decision is 
unsupported by substantial evidence, arbitrary, capri-
cious, or contrary to law.   Sanders v. United States, 
supra, 594 F.2d at 811. A party is not entitled to many 
independent chances to prevail, and his voluntary 
choice will often determine the extent of a court's 
review. Decision-making bodies normally have the 
power to correct their own errors, *1001 Bookman v. 
United States, 453 F.2d 1263, 197 Ct.Cl. 108 (1972), 
and the Correction Board is no exception. The doc-
trine that requires that known objections be made to 
the agency is to insure ‘that administrative agencies 
are thereby afforded an opportunity to make adjust-
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ments and correct errors on the administrative level, 
thus permitting the government to mitigate or avoid 
large damage claims that might otherwise be created ( 
United States v. Holpuch Co., 328 U.S. 234, 239, 66 
S.Ct. 1000, 90 L.Ed. 1192 (1946)).’ Blackmar v. 
United States, 354 F.2d 340, 347, 173 Ct.Cl. 1035, 
1045 (1965). Consonant with this doctrine, plaintiffs 
are required to voice their objections in such a way 
that the Secretary or Correction Board is aware of 
problems, well known to plaintiffs, in the manner a 
remedy is effectuated before it is effectuated. Plain-
tiffs could not stand on their objections waiting to see 
if they were retroactively promoted by the new boards 
and only upon the new boards' adverse recommenda-
tions, contend that the remedy did not achieve its 
intended result. Plaintiffs cannot have their cake and 
eat it too. Any other rule would not give proper regard 
to the broad powers of the agency to correct errors, 
would be wasteful of the good faith effort and expense 
undertaken by the Secretary in this case, and would 
not accord with principles of justice.[FN15] 
 

FN15. Our result is slightly different from 
that reached in Dilley v. Alexander. There 
the court found that the remedy of granting 
new reconstituted selection boards was in-
adequate because it did not successfully put 
the officers ‘in the same position as they were 
in before the 1975 Boards convened.’ Dilley 
v. Alexander, supra, slip op. at 21. The court 
gave two reasons for this conclusion. The 
first was that, while plaintiffs were passed 
over by a validly constituted 1976 board, that 
board's actions were nevertheless rendered 
illegal because it had before it the prejudicial 
fact plaintiffs were nonselected by the ille-
gally constituted 1975 board but did not 
know of the latter's illegality. This factor has 
no influence in our case since plaintiffs re-
ceived two valid opportunities for promotion 
by new boards. The second reason was that 
restricting consideration to only primary 
zone officers materially affected their pro-

spects for promotion. We, however, do not 
reach that issue because we find that plain-
tiffs have waived any objection, which 
grounds were not apparently considered by 
that court. 

 
Therefore, we hold that these plaintiffs did re-

ceive full and fair consideration by the reconstituted 
selection boards. When this was done to remedy the 
error, the affected officers had everything to which 
they were thereafter legally entitled, including pro-
motion if so recommended. 
 

[23] This opinion is not to be read as counte-
nancing just any easy process for the Secretary to get 
around past mistakes. What is crucial to our holding is 
that the Secretary set up new or fully reconstituted 
selection boards. Standby or relook boards that do not 
undertake the exhaustive reevaluation that a normal, 
regualr selection board does do not provide the full 
and complete opportunity to be fairly and equitably 
considered for promotion mandated by law. 
 

III 
Plaintiffs assert that the original 1974 and 1975 

selection board proceedings were invalid for the ad-
ditional reason that those boards violated Army reg-
ulations in two respects. They also argue that since the 
reconstituted boards committed the same errors, the 
decisions of the latter were also invalid. The argument 
fails because its major premise is unsound: the original 
boards did not violate the pertinent Army regulations, 
as discussed below. 
 

The selection boards in this case used the ‘best 
qualified’ method of selection, under which the board 
recommends for promotion not more than ‘a specified 
number of officers whom they consider the best qual-
ified to meet the needs of the Army of all fully quali-
fied officers in the zone of consideration.’ AR 
624-100, 18a(1). This regulation, promulgated in 
1966, required selection boards to categorize each 
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officer they considered as ‘best qualified,’ ‘fully 
qualified,’ or ‘not fully qualified,’ depending on the 
rating the boards gave the officer. AR 624-100, 2d, 2e, 
2f. Those best qualified were recommended for pro-
motion. Only the nonselection of those officers found 
to be not fully qualified was considered a ‘passover’ 
for separation under the two-passover rule. AR 
624-100, 2d, 2h, 18a*1002 (1). An officer twice re-
ported by consecutive temporary selection boards as 
“not fully qualified' (passed over) for temporary 
promotion to the same grade will be relieved from 
active duty under the provisions of AR 135-173, * * *.' 
AR 624-100, 36. (AR 135-173 was superseded by AR 
635-100 in 1969; we shall refer to the superseding 
regulation.) AR 635-100, 3-65, provides for the re-
lease from active duty of Reservists ‘who fail a second 
time to be considered fully qualified, under AR 
624-100’ for promotion. The nonselection of officers 
found fully qualified, not recommended for promo-
tion, was not treated as a passover for discharge pur-
poses. 
 

In 1968 and 1970, the Army adopted and widely 
disseminated so-called message amendments to AR 
624-100, which, however, it did not publish or prom-
ulgate as formal numbered changes to the regulation. 
These amendments were made ‘pending revision of 
AR 624-100,’ and reflected a ‘change in policy.’ The 
first amendment, dated August 14, 1968 (DA Message 
876007), provided that officers who were selected 
were to be categorized as ‘selected for promotion’ 
rather than best qualified; that officers previously 
rated fully qualified, not recommended for promotion, 
were to be rated as ‘selected for retention in grade’; 
and that officers previously designated as not fully 
qualified were to be characterized as ‘not selected.’ 
This amendment also provided that all non-Regular 
officers twice reported as not selected were to be re-
lieved from active duty pursuant to implementing 
regulations. See AR 624-100, 36. The 1970 amend-
ment (DA Message 960029) announced that ‘the fol-
lowing procedures will apply’ for temporary promo-
tions: (1) the ‘selected for retention in grade category 

is reserved for officers whose records clearly indicate 
the possibility for future advancement,’ i.e., officers 
whose promotions should occur at the subsequent 
board; (2) officers whom a prior board rated fully 
qualified, not recommended for promotion, or not 
selected for promotion will be categorized only as 
‘selected for promotion’ or ‘not selected for promo-
tion.’ 
 

On May 19, 1975, both AR 624-100 and AR 
635-100 (the actual release authority) were changed to 
provide that Reserve officers not recommended for 
promotion by two successive boards would be dis-
charged. 
 

[24][25] Plaintiffs argue that under AR 624-100 
as promulgated in 1966 their two nonselections could 
not be treated as passovers requiring their discharge 
because the selection boards had not found them ‘not 
fully qualified,’ which under the regulation was the 
only rating that constituted a passover; that the 1968 
and 1970 message amendments were ineffective to 
change the regulation because only formal numbered 
changes could do so; that in any event those amend-
ments changed only AR 624-100, which deals with 
promotions and release from active duty, and did not 
change AR 635-100, pursuant to which the actual 
release takes place; and that the 1975 change in the 
regulation, which explicitly provided for the release 
from active duty of Reservists twice not recommended 
for promotion, cannot be applied retroactively to the 
proceedings before the original 1974 and 1975 selec-
tion boards.[FN16] 
 

FN16. The 1975 boards convened in January, 
March, April, and May 1975. 

 
The Correction Board rejected these arguments. It 

concluded that the May 1975 amendments were not 
retroactive but ‘merely clarified and confirmed a long 
standing Departmental approved policy that an officer 
who was not selected (recommended) for temporary 
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promotion to the next higher grade would have such 
non-selection counted towards separation * * *.’ It 
also found that the selection boards considered plain-
tiffs fully qualified but did not select them for pro-
motion under the best qualified method and that they 
were thus ‘twice not selected (recommended) for 
temporary promotion.’ Finally, it held that the failure 
of the Army ‘to incorporate previously announced 
approved changes of policy’ in formal numbered 
changes to the regulations did not deny plaintiffs any 
rights. 
 

*1003 The Correction Board's conclusion is not 
arbitrary, capricious, or unlawful, and we affirm it. 
The 1968 and 1970 amendments changed Army pol-
icy reflected in AR 624-100 to require release of Re-
serve officers who twice were not selected. Indeed, the 
1968 amendment specifically provided that officers 
twice reported as not selected would be relieved from 
active duty pursuant to AR 635-100. 
 

Although the 1968 amendment did not explicitly 
change AR 635-100, it implicitly and necessarily did 
so. AR 635-100, 3-65a(1), provided for release from 
active duty of Reservists who twice had been found 
not ‘fully qualified, under AR 624-100, for promo-
tion.’ The latter regulation in turn provided that of-
ficers twice passed over would be released from active 
duty ‘under the provisions of AR (635-100).’ When 
the Army in 1968 and 1970 changed its policy to 
provide for release of officers who twice had not been 
selected for temporary promotion, it necessarily also 
intended to and did make a corresponding change in 
the companion regulation pursuant to which the actual 
release from duty took place. 
 

In view of this history, the Correction Board jus-
tifiably concluded that the May 1975 change merely 
clarified and confirmed the Army's long-standing 
policy that Reserve officers twice not selected for 
promotion would be released from active duty. 
 

Plaintiffs make a similar contention that the 1974 
and 1975 original selection boards selected a larger 
number of officers from the secondary zone than the 
regulations permitted. Prior to 1972 the regulations 
permitted a smaller number of selections from the 
secondary zone than the 1974 and 1975 boards made. 
In 1972, however, the Secretary by message amend-
ment (DA Message 202000Z) increased the maximum 
number for the secondary zone, and in 1974 the suc-
cessor Secretary approved this amendment. The 
number of officers the 1974 and 1975 boards selected 
from the secondary zone was within the limit provided 
by the 1972 amendment. 
 

[26] Plaintiffs make the same attack upon the 
1972 amendment that they do with respect to the 
qualification categories discussed above: that the 
amendment of the regulation was ineffective because 
it was not made by formal numbered change and was 
not incorporated into later published changes in con-
formity with regulations governing procedures to be 
followed in amending Army regulations. The Correc-
tion Board rejected these contentions. It held: (1) that 
the Secretary's 1972 message amendment of the reg-
ulation was within his statutory and discretionary 
authority (see 10 U.S.C. s 3442(c)), (2) that his suc-
cessor's 1974 endorsement of this amendment was 
also proper, (3) that failure to promulgate the 
amendment as a formal numbered change did not 
invalidate it, (4) that the change was clearly intended, 
widely disseminated and consistently followed as an 
approved policy and regulatory change, and (5) that 
‘(w)hile it appears that the Department was remiss in 
not maintaining the regulation concerned on a current 
basis, no error or injustice * * * is considered to exist 
by reason of such failure.’ The Correction Board's 
decision is not arbitrary or lacking substantial evi-
dentiary support, and we affirm it. 
 

IV 
[27] Plaintiffs further contend that the Secretary 

denied them equal protection in violation of the fifth 
amendment by not retaining them on, or restoring 
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them to, active duty while retaining other Reservists 
who also twice had been denied promotion. Because 
of our disposition of plaintiffs' claims in their favor on 
the matter of their entitlement to back pay for the 
period of their illegal separation, it is, of course, not 
necessary to reach this final contention and we decline 
to do so. 
 

CONCLUSION 
[28] In summation, we conclude as follows: 

 
(1) The 1974 and 1975 temporary selection 

boards, considered herein, were illegally composed in 
violation of 10 U.S.C. s 266 and AR 624-100, 16b(5). 
This error, upon *1004 close analysis of the legislative 
command, is deemed prejudicial to those officers 
adversely affected by the action of the boards for the 
reasons that the statutory command is a clear and 
unequivocal expression of legislative intent and there 
is no way of evaluating what impact the error had on 
the original proceedings. Therefore, plaintiffs' sepa-
ration predicated on passovers by the 1974 and 1975 
selection boards was unlawful, and the Correction 
Board's refusal to correct their records expunging the 
passovers, restoring them to active duty, awarding 
back pay, and putting an explanation in their records 
explaining the gap therein caused by the illegal sepa-
ration was arbitrary, capricious, and contrary to law. 
 

(2) The procedure for reconsideration by recon-
stituted selection boards, afforded plaintiffs by the 
Correction Board in order to remedy the error, pro-
vided plaintiffs with a fair and complete opportunity to 
be considered for promotion in the manner intended 
by statute and regulation. Any objection plaintiffs 
might have had to the fact that only officers in the 
primary zone were considered for promotion was 
waived. The failures to be recommended for promo-
tion by the 1974 and 1975 reconstituted selection 
boards were valid nonselections under AR 635-100. 
The Correction Board's attempt to make the 
nonselections rendered by the reconstituted boards 
effective as of the action of the original selection 

boards was arbitrary, capricious, and contrary to law. 
Therefore, plaintiffs are entitled to have their records 
corrected to show that they constructively served in 
the Army from the time of their illegal separation until 
their release date, 90 days after the Correction Board's 
decision acting upon the recommendations of the 
reconstituted selection boards. See AR 635-100, 
3-65a. Such officers who would have completed 18 or 
more years of active federal service by this release 
date are entitled to have their records corrected to 
show constructive service in accordance with AR 
635-100, 3-65d. Plaintiffs are entitled to back pay in 
accordance with law for periods of constructive ser-
vice. Plaintiffs who are properly retired rather than 
separated on account of service, both actual and con-
structive, are entitled to retirement benefits in ac-
cordance with law. 
 

(3) Since it is our understanding that, pursuant to 
this decision, no plaintiff is now entitled to actual 
restoration to active duty, such claims are denied. 
 

Plaintiffs' motions for summary judgment are 
granted in part and denied in part in conformity with 
this opinion. Defendant's cross-motions are similarly 
granted in part and denied in part. Judgments are en-
tered for plaintiffs and the cases are remanded to the 
trial division for determination of the amounts of 
recovery pursuant to Rule 131(c). The Secretary of the 
Army is directed to implement the other relief set forth 
above and made a part of these judgments. 
 
FRIEDMAN, Chief Judge, dissenting in part: 

Although I agree with and join in Parts I and III of 
the court's opinion, I dissent from the holding in Part II 
that the legal error resulting from the absence of Re-
servists on the 1974 and 1975 selection boards was not 
harmless. 
 

The rationale of the court's ruling on this point is 
that ‘the doctrine of harmless error cannot be applied 
to this type of procedural error.’ I conclude, however, 
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that the doctrine of harmless error may be applied to 
the legal error committed in this case and that the 
Correction Board properly concluded-a conclusion the 
Secretary approved-that in the case of those Reserve 
officers who were again twice passed over for pro-
motion by the reconstituted selection boards, the ab-
sence of Reserve officers on the original selection 
boards was harmless error. 
 

1. The principle that an error committed by a 
lower court does not warrant reversal of the court's 
judgment if the error is harmless is a venerable con-
cept in our jurisprudence. See R. Traynor, The Riddle 
of Harmless Error, 3-17 (1970). The rule is *1005 
reflected in 28 U.S.C. s 2111, [FN1] the Federal Rules 
of Civil and Criminal Procedure,[FN2] and Rule 153 
of the Rules of this court.[FN3] 
 

FN1. Section 2111 provides that the judg-
ment of a court of appeals or the Supreme 
Court shall be rendered ‘without regard to 
errors or defects which do not affect the 
substantial rights of the parties.’ All 50 states 
have similar harmless-error statutes or rules. 
See Chapman v. California, 386 U.S. 18, 22, 
87 S.Ct. 824, 17 L.Ed.2d 705 (1967). 

 
FN2. Fed.R.Civ.P. 61; Fed.R.Crim.P. 52(a). 

 
FN3. That rule, entitled ‘Harmless Error,’ 
provides that ‘the court will disregard any 
error or defect which does not affect the 
substantial rights of the parties.’ 

 
As the court notes, the Supreme Court has rec-

ognized that even in case of constitutional error oc-
curring in a criminal trial, not every such error re-
quires ‘the automatic reversal of the conviction’; a 
conviction will be upheld if the ‘federal constitutional 
error * * * was harmless beyond a reasonable doubt.’ 
Chapman v. California, 386 U.S. 18, 22, 24, 87 S.Ct. 
824, 827, 828, 17 L.Ed.2d 705 (1967). See, e.g., Har-

rington v. California, 395 U.S. 250, 89 S.Ct. 1726, 23 
L.Ed.2d 284 (1969) (violation of sixth amendment 
right of confrontation); Brown v. United States, 411 
U.S. 223, 231, 93 S.Ct. 1565, 36 L.Ed.2d 208 (1973) 
(same); United States v. Parker, 549 F.2d 1217, 1221 
(9th Cir.), cert. denied, 430 U.S. 971, 97 S.Ct. 1659, 
52 L.Ed.2d 365 (1977) (prosecutor's comment on 
defendant's failure to testify, in violation of fifth 
amendment). 
 

Some constitutional rights are ‘so basic to a fair 
trial that their infraction can never be treated as 
harmless error . . ..’ Chapman v. California, supra, 386 
U.S. at 23, 87 S.Ct. at 827 (coerced confession, right 
to counsel, impartial judge). Sometimes the underly-
ing statute itself manifests a congressional intent that 
no violation may be viewed as harmless error, or the 
application of the doctrine would be inconsistent with 
the basic statutory scheme. See, e.g., Henderson v. 
United States, 175 Ct.Cl. 690 (1966) cert. denied, 386 
U.S. 1016, 87 S.Ct. 1373, 18 L.Ed.2d 455 (1967); 
Kotteakos v. United States, 328 U.S. 750, 764-65, 66 
S.Ct. 1239, 90 L.Ed. 1557 (1946). Cf. Note, Principles 
for Application of the Harmless Error Standard, 41 
U.Chi.L.Rev. 616, 623-24. There may be instances in 
which the character of the error itself and of the un-
derlying proceedings preclude consideration of 
whether the error is harmless. See, e.g., Ryder v. 
United States, 585 F.2d 482, at 486, 487, 218 Ct.Cl. 
289, -- (1978) (ex parte communication in adjudica-
tory proceeding); Kotteakos v. United States, supra, 
328 U.S. at 762, 66 S.Ct. 1239. 
 

Ordinarily, however, where the error occurs in a 
civil proceeding and does not rise to a constitutional 
level, there is room for the application of the harmless 
error principle. 
 

The error in the present case is statutory, not 
constitutional. The selection board proceedings are 
not adjudicatory or accusatory, but evaluational. The 
error, although serious, was not so far-reaching and 
did not involve such a departure from basic precepts of 
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fairness as to dictate against even considering whether 
it substantially prejudiced the plaintiffs. There is no 
reason why we should refuse to examine whether the 
original selection boards probably would have reached 
the same result with respect to the plaintiffs if they had 
had Reserve members. 
 

The court concludes, however, that our prior de-
cisions in Ricker v. United States, 396 F.2d 454, 184 
Ct.Cl. 402 (1968), and Henderson v. United States, 
175 Ct.Cl. 690 (1966), cert. denied, 386 U.S. 1016, 87 
S.Ct. 1373, 18 L.Ed.2d 455 (1967), preclude applica-
tion of the harmless error doctrine here. I do not so 
read them. 
 

As the court points out, Henderson involved a 
board that did not have a quorum because one member 
of the board was not senior to the person under inves-
tigation, in violation of Air Force regulations provid-
ing that only members who were senior could sit on 
the board. The regulations also provided that the 
seniority requirement could not be waived. The flaw 
the court found in the proceedings before the Hen-
derson board was that the tribunal could not validly 
*1006 function because one of the members necessary 
to constitute a quorum was disqualified from partici-
pating. The absence of a quorum generally renders the 
action of the body or tribunal void. See, e.g., 2 
Am.Jur.2d, Administrative Law, s 196 at 28-29 
(1962); Braniff Airways, Inc. v. Civil Aeronautics 
Board, 126 U.S.A.pp.D.C. 399, 406, 379 F.2d 453, 
460 (1967). In the present cases, on the other hand, 
there is no showing that the original selection boards 
did not have a quorum or that any particular member 
was disqualified from sitting. Moreover, even as-
suming that one unidentified member of the original 
boards was disqualified because he should have been a 
Reservist, the boards still would have had a quorum 
without him. [FN4] 
 

FN4. Five members constituted a quorum; 
the original boards ranged in size from six to 
15 members. 

 
Finally, the unusual prohibition in the regulation 

in the Henderson case against waiver of the require-
ment that all voting members be senior to the officer 
under consideration suggests that the Air Force at-
tached such importance to this requirement that any 
violation thereof necessarily would void the action of 
the board. There is nothing comparable in the statutory 
requirement for Reserve members on selection boards 
that justifies a similar inference. Indeed, the Army 
itself has recognized the less rigid character of this 
requirement by providing that Reservists are to be 
assigned to those boards only where practicable. 
 

In Ricker the error in the composition of the board 
was the improper presence of an officer who was 
disqualified from sitting under a statute prohibiting a 
member from sitting on two successive boards to 
consider officers of the same rank. The court rejected 
the claim of harmless error on three grounds: (i) the 
ban against an officer sitting on successive boards may 
have been intended ‘to prevent a general form of 
prejudice,’ namely the establishment and perpetuation 
of cliques; (ii) Henderson held that the illegally con-
stituted board ‘rendered the proceedings fatally de-
fective’; and (iii) since the agency violated not its own 
regulations but an Act of Congress, ‘(i)t follows a 
fortiori, that the separations were illegal.’   396 F.2d at 
456-57, 184 Ct.Cl. at 407. 
 

The claim of harmless error in Ricker was not 
based upon subsequent corrective action by the mili-
tary that demonstrated a lack of prejudicial error, as 
here, but upon the nature of the error itself and its 
allegedly unharmful effect upon the particular pro-
ceeding. Moreover, under the government's theory in 
Ricker every violation of the statutory provision 
would have been harmless error, since officers appear 
before only one continuation board. As in Henderson, 
the error in Ricker was the improper presence of a 
disqualified officer and not the improper absence of a 
member with particular qualifications. Finally, alt-
hough the opinion in Ricker does not mention the fact, 
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the continuation board before which the plaintiffs 
appeared was required to have at least three officers 
(10 U.S.C. s 5702(a)(1) (1976)); the disqualification 
of one of the three members of the board, because of 
his prior service, meant that the board did not have a 
quorum. 
 

There have been four district court cases that have 
applied the doctrine of harmless error to the 
nonselection of Reservists by boards that had no Re-
serve members.   Dilley v. Alexander, 440 F.Supp. 
375 (D.D.C.1977), rev'd, Nos. 77-1789, 77-1790, 
77-1791 and 77-1792 (D.C.Cir. Feb. 26, 1979); Gober 
v. Alexander, Civ. No. 77-17-COL (M.D.Ga. Aug. 23, 
1977); Whitehead v. Alexander, 439 F.Supp. 910, 912 
(D.D.C.1977); Fuller v. Alexander, 440 F.Supp. 380, 
382 (D.D.C.1977). The court stresses the court of 
appeals' reversal of the district court's holding of 
harmless error in Dilley. In doing so, however, the 
court of appeals in Dilley stated (slip op. at 21): 
 

This case would be considerably different had the 
Relook Boards been normal promotion selection 
boards merely masquerading*1007 under a new label. 
Despite the Relook Boards' misguided charter, if the 
Army had successfully placed the appellants in the 
same position as they were in before the 1975 Boards 
convened, then the procedural defect would have been 
repaired and appellants would have no cause to com-
plain. The Army did not completely ‘reconstitute’ that 
setting, however, and we regard its failure to do so in 
two important respects as critical to our holding in this 
case. 
 

The two respects in which the court held that the 
reconstituted boards were defective for purposes of 
determining harmless error were (1) that prior to the 
action of the reconstituted board, the officers involved 
had been passed over by a second selection board, 
which had before it the record of the officers' improper 
passovers by the first improperly constituted board, 
and (2) that because the reconstituted boards consid-
ered only candidates from the primary zone, the of-

ficers' opportunity for promotion by the reconstituted 
boards was seriously weakened. The first situation did 
not exist in the present case. As we show below, the 
second objection does not negate the finding of 
harmless error here. 
 

The Dilley case did not hold that harmless error 
can never be found in this type of illegality; it held 
only that on the facts of that particular case the error 
was not harmless. Moreover, it is far from clear that 
the Dilley court would have refused to sanction the 
ruling of the Correction Board that the error here was 
harmless. Indeed, the opinion in Dilley at least sug-
gests that the District of Columbia Circuit might well 
have upheld the board's action in this case. 
 

In addition to the four district court decisions that 
have held the absence of Reservists on the original 
selection boards to be harmless error, there have been 
decisions that have applied the harmless error doctrine 
to other situations involving military boards, including 
the claim that the board was improperly constituted. In 
Coughlin v. Alexander, 446 F.Supp. 1024, 1027 
(D.D.C.1978), aff'd, 191 U.S.App.D.C. 212, 589 F.2d 
1115 (1978), the fact that a temporary selection board 
was illegally constituted because it included a member 
who was junior in rank to the plaintiff was held 
harmless error because plaintiff was passed over by 
several subsequent properly constituted boards. In 
Knehans v. Callaway, 403 F.Supp. 290 (D.D.C.1975), 
aff'd, 184 U.S.App.D.C. 420, 422, 566 F.2d 312, 314 
(1977), the presence of invalid officer efficiency re-
port and the omission of several complimentary letters 
from plaintiff's record was held not automatically to 
invalidate plaintiff's selection out. In Bensing v. 
United States, 551 F.2d 262 (10th Cir.), cert. denied, 
434 U.S. 832, 98 S.Ct. 117, 54 L.Ed.2d 93 (1977), an 
error in recordation of the promotion list service date 
that required earlier board consideration did not au-
tomatically invalidate plaintiff's 
nonselection.  Cf.   Mt. Healthy City School District 
Board of Education v. Doyle, 429 U.S. 274, 97 S.Ct. 
568, 50 L.Ed.2d 471 (1977) (substantive constitu-
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tional defect in employment separation context did not 
require automatic reinstatement and back pay). 
 

The court discusses these cases in detail, drawing 
subtle distinctions between them and the present cas-
es. Of course, the cases are distinguishable. I cite them 
only to show that there has been repeated judicial 
acceptance and application of the doctrine of harmless 
error in reviewing the actions of a myriad of military 
tribunals in situations where the issues the tribunal 
decided and the nature of the errors it committed were 
not so different in kind or degree from the error here 
committed as to call for a different result in these 
cases. 
 

2. I agree with the Correction Board that the ab-
sence of Reservists on the original 1974 and 1975 
selection boards was harmless error. 
 

Except for limiting consideration to officers in the 
primary zone, discussed below, the reconstituted 
boards followed the identical standards and proce-
dures the original boards had used. The reconstituted 
boards considered de novo all the officers in the pri-
mary zone the original boards had considered, in-
cluding both those selected and those rejected for 
promotion. Each officer's*1008 record was reconsti-
tuted as it had been in 1974 and 1975. The reconsti-
tuted boards utilized the same instructions and guide-
lines the Secretary had given to the original boards. 
Any officer the first reconstituted board passed over 
was considered by the second reconstituted board. 
Each reconstituted board, unlike the original board, 
had Reserve membership. 
 

The record does not show how many Reserve of-
ficers not selected by the original boards were selected 
by the reconstituted boards. As the court notes, the 
number was substantial. None of the plaintiffs was 
selected by either the original boards which contained 
no Reservists, or by the reconstituted boards which 
had Reservists. Considering all of the circumstances, 

the Correction Board properly concluded that it was 
‘reasonable to presume that had (the plaintiffs) been 
considered by properly constituted boards, they would 
not have been selected for promotion,’ and that the 
absence of Reservists on the original selection boards 
was harmless error with respect to the plaintiffs. 
 

The concept of harmless error deals with proba-
bilities, not certainties. It never can be stated with 
certainty that an error made no difference in the tri-
bunal's decision. Yet that is what the court seems to be 
requiring when it offers as a reason for rejecting the 
concept of harmless error ‘that it is not possible for a 
reviewing body to determine what effect the error had 
on the judgment of the original proceeding.’ The rule 
of harmless error does not require such certainty; if it 
did, it would virtually never apply. 
 

Plaintiffs contend that the proceedings before the 
reconstituted selection boards did not provide a fair 
basis for evaluating the effect the absence of Reserv-
ists on the original boards had upon Reservists denied 
promotion, because the reconstituted boards did not 
consider officers from the secondary zone. Fifteen 
percent of the captains and majors and 7 1/2 percent of 
the chief warrant officers the original selection boards 
recommended for promotion were from the secondary 
zone. This was the maximum permissible number 
under the regulations, and the number the Secretary of 
the Army had indicated to those boards would be 
appropriate. See note 5, infra. As the court notes, this 
reduced the number of officers selected from the 
primary zone. 
 

Since the reconstituted boards were instructed to 
and did consider only officers from the primary zone, 
the total number of officers those boards were to select 
was reduced by the number of secondary zone officers 
the original boards had selected. Plaintiffs allege that 
this change in the number of officers the reconstituted 
boards could select improperly impinged upon the 
discretion of selection boards to select less than the 
maximum permissible number from the secondary 
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zone, and thereby reduced the number of places for 
which the plaintiffs were competing; and that this 
disparity between the original and reconstituted 
boards meant that the plaintiffs' nonselection by the 
reconstituted boards was not a fair indication of the 
likelihood that they would not have been selected had 
the original boards contained Reservists. 
 

The Secretary had indicated to the original boards 
that he wanted them to select the maximum number 
from the secondary zone, and they did so.[FN5] There 
is no reason to believe that if the reconstituted boards 
had been directed to select the same number of offic-
ers the original boards had selected and to draw them 
from both zones, *1009 the reconstituted boards also 
would not have taken the maximum number from the 
secondary zone. The reconstituted boards presumably 
were aware of the Secretary's action with respect to the 
original 1974 captain-to-major board (see note 5, 
supra). Thus, plaintiffs would be most unlikely to have 
benefitted from the procedure they believe the recon-
stituted boards should have followed. This is particu-
larly so since officers selected from the secondary 
zone are better qualified than those from the primary 
zone. There seems little likelihood that the plaintiffs, 
all of whom were passed over by both reconstituted 
boards, would have been selected by those boards in 
preference to secondary zone officers if the latter were 
under consideration. 
 

FN5. The Secretary had abolished the origi-
nal 1974 captain to major temporary selec-
tion board before it made its recommenda-
tions, because he concluded that the low 
percentage of promotions from the secondary 
zone that the board was about to announce 
did not comply with his original instructions 
to it. The Secretary appointed a new board 
and instructed it to select ‘the maximum 
number of officers from the secondary zone,’ 
and the new board did so (15 percent). 
Plaintiffs unsuccessfully challenged before 
the Correction Board both the Secretary's 

abolition of the original board and the in-
structions to the new board as an impermis-
sible restriction of the board's discretion, but 
they do not renew that contention here.  In 
any event, I think that the Secretary acted 
within his broad discretion over military 
personnel (cf.   Orloff v. Willoughby, 345 
U.S. 83, 73 S.Ct. 534, 97 L.Ed. 842 (1953)) 
in taking those actions. 

 
Ct.Cl.,1979. 
Doyle v. U. S. 
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Following affirmance, 138 Ariz. 426, 675 P.2d 
686, of his convictions for first degree murder and 
sexual assault, and his sentence of death, defendant 
sought habeas corpus relief. The United States District 
Court for the District of Arizona, Roslyn O. Silver, J., 
denied the writ. On appeal, the Court of Appeals, 267 
F.3d 926, affirmed in part, and reversed and remanded 
in part. On rehearing en banc, the Court of Appeals, 
Thomas, Circuit Judge, held that: (1) defendant's 
counsel's trial performance during the guilt phase of 
his trial did not constitute ineffective assistance under 
Strickland; (2) Ring v. Arizona, holding that Arizona's 
capital sentencing scheme was incompatible with the 
Sixth Amendment right to a trial by jury, announced a 
substantive rule for Teague purposes; and (3) Ring 
announced a new rule which applied retroactively to 
cases on federal habeas review. 
 

Affirmed in part; reversed in part; remanded. 
 

Reinhardt, Circuit Judge, filed concurring opin-

ion. 
 

Rawlinson, Circuit Judge, filed dissenting opin-
ion in which O'Scannlain and Tallman, Circuit Judges, 
joined. 
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to introduce psychiatric testimony concerning his 
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tion since there was no reasonable probability the jury 
would have acquitted defendant of first-degree murder 
had counsel introduced such evidence. U.S.C.A. 
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applied retroactively to cases on federal habeas re-
view; Ring expressly overruled a prior decision, newly 
announced rule's requirement of capital findings made 
by a jury would improve accuracy of Arizona capital 
murder trials, and constituted a “watershed rule” that 
altered the understanding of bedrock procedural ele-
ments essential to the fairness of the proceeding by 
fundamentally altering the procedural structure of 
capital sentencing applicable to all states, and defined 
structural safeguards implicit in the concept of ordered 
liberty that were necessary to protect the fundamental 
fairness of capital murder trials. U.S.C.A. 
Const.Amend. 6. 
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A decision announces a new rule for Teague 
purposes if it expressly overrules a prior decision. 
 
[12] Criminal Law 110 1177.3(3) 
 
110 Criminal Law 
      110XXIV Review 
            110XXIV(Q) Harmless and Reversible Error 
                110k1177.3 Sentencing and Punishment 
                      110k1177.3(3) k. Right to Jury Deter-
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 Apprendi errors are not structural and therefore 
are subject to harmless-error analysis. 
 
*1083 Ken Murray and Leticia Marquez, Phoenix, 
Arizona, for the petitioner-appellant. 
 
*1084 John Pressley Todd, Phoenix, Arizona, for the 
respondent-appellee. 
 
Appeal from the United States District Court for the 
District of Arizona; Roslyn O. Silver, District Judge, 
Presiding. D.C. No. CV-86-00584-ROS. 
 
Before SCHROEDER, Chief Judge, and 
PREGERSON, REINHARDT, O'SCANNLAIN, 
HAWKINS, THOMAS, McKEOWN, WARDLAW, 
FISHER, TALLMAN, and RAWLINSON, Circuit 
Judges. 
 
Opinion by Judge THOMAS; Concurrence by Judge 
REINHARDT; Dissent by Judge RAWLINSON. 
 
THOMAS, Circuit Judge. 

In this appeal we consider whether the district 
court erred in denying a writ of habeas corpus sought 

as to petitioner's conviction and death sentence. We 
affirm the district court's judgment as to the convic-
tion. However, we conclude that the Supreme Court's 
decision in Ring v. Arizona, 536 U.S. 584, 122 S.Ct. 
2428, 153 L.Ed.2d 556 (2002), applies retroactively so 
as to require that the penalty of death in this case be 
vacated. 
 

I 
It is the raw material from which legal fiction is 

forged: A vicious murder, an anonymous psychic tip, a 
romantic encounter that jeopardized a plea agreement, 
an allegedly incompetent defense, and a death sen-
tence imposed by a purportedly drug-addled judge. 
But, as Mark Twain observed, “truth is often stranger 
than fiction because fiction has to make sense.” 
 

There is no doubt that Warren Summerlin is an 
extremely troubled man. He has organic brain dys-
function, was described by a psychiatrist as “func-
tionally retarded,” and has explosive personality dis-
order with impaired impulse control. His father was a 
convicted armed robber who was killed in a shootout. 
As a youth, his alcoholic mother beat him frequently 
and punished him by locking him in a room with 
ammonia fumes. At his mother's behest, he received 
electroshock treatments to control his explosive tem-
per. He dropped out of school in the seventh grade due 
to dyslexia and committed numerous petty juvenile 
offenses. In 1975, he was diagnosed as a paranoid 
schizophrenic and treated with the anti-psychotic 
medication Thorazine. 
 

Before his murder conviction, his only dangerous 
adult felony was a conviction for aggravated assault. 
That conviction arose out of a road rage incident in 
which a car veered off the road, jumped the curb and 
struck Summerlin's wife, who was hospitalized for her 
injuries. At the scene, Summerlin brandished a pocket 
knife at the errant driver, an act that occasioned the 
filing of the criminal assault charge. Summerlin was 
not convicted of this offense until after these capital 
proceedings had commenced. However, this convic-
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tion later served as one of two statutory aggravating 
factors that qualified Summerlin for the death penalty. 
 

On the morning of April 29, 1981, Brenna Bailey, 
a delinquent account investigator for Finance Ameri-
ca, went to Summerlin's home to speak with 
Summerlin's wife about an overdue account. When 
Bailey's boyfriend, Marvin Rigsby, learned that she 
had not returned to work as scheduled, he obtained the 
addresses of the places she had planned to visit that 
day and began to retrace her travel. In the early 
evening, he spoke with Summerlin, who told Rigsby 
that Bailey had left that residence at 10:30 a.m. The 
woman residing at the next address Bailey was slated 
to visit told Rigsby that she had been home all day and 
had not received a visit from anyone. After making 
additional attempts to find Bailey, Rigsby reported 
Bailey's disappearance to the police that evening. 
 

Later that evening, the police received a tip from a 
female caller to an anonymous *1085 crime hotline 
service who stated that she believed that the missing 
woman from “Pacific Finance Company” had been 
murdered by Summerlin, who had rolled up the vic-
tim's body in a carpet. The caller later was identified as 
Summerlin's mother-in-law who testified that the 
basis of her information was her daughter's ex-
tra-sensory perception. 
 

Early the next morning, a road paving crew out-
side a market approximately a mile from the 
Summerlin residence alerted the market's manager to a 
smell emanating from the trunk of a parked car, later 
determined to have been owned by Bailey. The man-
ager recognized the odor as that of a decaying body 
and telephoned the police. Upon arrival, the officers 
observed a pair of panties, pantyhose, and shoes on the 
floor-board of the back seat. They forced open the 
trunk and found Bailey's body, wrapped in a bloody 
bedsheet. Her skull was crushed, and she was partially 
nude. 
 

The police obtained a search warrant for the 
Summerlin residence and found numerous items of 
incriminating evidence. After the search warrant was 
read to Summerlin, he stated, “I didn't kill nobody.” 
When the detective did not respond, Summerlin asked: 
“Is this in reference to the girl that was at my house?” 
In response to the officer's inquiry as to which girl he 
was referring, Summerlin described Bailey. 
Summerlin's wife identified the bloody bedspread 
found with the victim as belonging to the Summerlin 
household. Summerlin was then arrested for the 
murder of Brenna Bailey. At the police station, 
Summerlin asked to speak to his wife and then made 
several incriminating statements while police officers 
were within listening distance. 
 

The state trial court appointed the public defend-
er's office to represent Summerlin. The first attorney 
assigned to the case moved for a mental competency 
examination pursuant to Ariz. R.Crim. P. 11. There-
after, the assigned attorney left the public defender's 
office, and an attorney whom we shall refer to as “Jane 
Roe” was designated to represent Summerlin. 
 

In June 1981, Summerlin was examined by two 
court-appointed psychiatrists, Drs. Maier Tuchler and 
Otto Bendheim. Each found him competent to stand 
trial and legally sane under the M'Naghten standard, 
which then governed the determination of competency 
under Arizona law. Although there was no evidence of 
mental disease or defect, Dr. Tuchler observed that 
dyslexia and illiteracy made Summerlin “functionally 
mentally retarded.” He further found that Summerlin's 
impulse control was extremely impaired due to an 
explosive-type personality disorder and that he had an 
anti-social personality. Upon reading the reports, 
Judge David G. Derickson found Summerlin compe-
tent to stand trial. 
 

During this time period, Roe had conversations 
with Dr. Leonardo Garcia-Bunuel, a psychiatrist who 
treated Summerlin at the Maricopa County Jail, re-
garding a possible diagnosis of psychomotor epilepsy. 
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Summerlin had described to Dr. Garcia Bunuel details 
of the murder, particularly his experiences of sensing 
an intense perfume odor, and this led Dr. Garcia 
Bunuel to suspect that Summerlin may have had a 
temporal lobe seizure at the time of the killing. Sub-
sequently, in August 1981, Roe arranged for neuro-
logical testing by Dr. Mark Winegard. An electroen-
cephalogram (EEG) showed some slowing in 
Summerlin's posterior temporal area but was insuffi-
cient to support a diagnosis of epilepsy. CAT scans 
and a second EEG performed in October 1981 were 
normal. As a result, Dr. Garcia Bunuel withdrew his 
concerns. 
 

Roe also secured a psychological evaluation of 
Summerlin from Dr. Donald Tatro *1086 in Novem-
ber 1981. Although concluding there was no evidence 
to support an insanity defense, Dr. Tatro found indi-
cations of organic brain impairment, border-line per-
sonality disorder, and paranoid personality disorder. 
In Dr. Tatro's opinion, Summerlin “is deeply emo-
tionally and mentally disturbed, unaware of the mo-
tives underlying much of his behavior, and unable, 
because of his problems, to exercise normal restraint 
and control, once his highly unstable and volatile 
emotions are aroused.” 
 

In November 1981, Roe began plea negotiations 
with the prosecution and obtained an extremely fa-
vorable plea agreement, which Summerlin entered 
into on November 17, 1981. The prosecutor, whom we 
will call “John Doe,” had been willing to enter into the 
agreement because he did not believe that the offense 
satisfied the Arizona legal standard of “heinous, cruel 
and depraved.” At the time, Summerlin had not been 
convicted of the aggravated felony arising out of the 
road rage incident, so it did not qualify as an aggra-
vating factor under Arizona's capital sentencing stat-
ute. See Ariz.Rev.Stat. § 13-703(F)(2) (1981) 
(amended in 1993). Thus, Doe did not believe that 
Summerlin had committed a capital offense. 
 

Under the proposed plea agreement, Summerlin 

was to enter an Alford plea, see North Carolina v. 
Alford, 400 U.S. 25, 91 S.Ct. 160, 27 L.Ed.2d 162 
(1970), which enabled him, without admitting guilt, to 
plead guilty to second-degree murder and aggravated 
assault and to be sentenced accordingly. The agree-
ment stipulated that Summerlin would be sentenced to 
twenty-one years in prison for the murder of Ms. 
Bailey, of which he would be required to serve four-
teen. In exchange, Summerlin would plead guilty to 
aggravated assault for the road rage incident with a 
maximum sentence of fifteen years and would admit 
that he violated his probation in another case charging 
burglary. The plea agreement provided that 
Summerlin's sentences on the three charges would run 
concurrently. However, the agreement was subject to 
court approval. If the court rejected the stipulated 
sentence, Summerlin could either (1) allow his plea to 
stand and be sentenced to a term of up to thir-
ty-eight-and-one-half years, according to the court's 
sole discretion, or (2) withdraw from his plea of guilty 
and have the matters proceed to trial and disposition. 
 

On the day he entered the plea, Summerlin 
properly answered all the questions required to vali-
date his Alford plea. He had second thoughts a few 
days later, however, and formally sent to the court a 
pro se motion to withdraw his plea and to fire his 
public defender. In a court appearance on December 
15, 1981, scheduled to address his motion, Summerlin 
openly registered dissatisfaction with the plea, the 
stipulated sentence, and Roe's handling of his case. 
 

After hearing his complaints, Judge Derickson 
denied Summerlin's motions, but took the occasion to 
inform Summerlin that it was his intention on the 
upcoming sentencing date not to accept the stipulated 
sentence. Therefore, Summerlin would have the op-
tion either to withdraw from the plea or to allow it to 
stand and be sentenced accordingly. 
 

Realizing that her client's intention to withdraw 
from the agreement might again make him eligible for 
the death penalty, Roe promptly attempted to have the 
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case transferred to another judge who might look more 
favorably on the deal. On December 18, 1981, the 
presiding judge denied her motion to disqualify Judge 
Derickson on the ground of prejudice towards her 
client and allowed Judge Derickson to continue with 
the case. 
 

That same evening, Roe attended a Christmas 
party. She and prosecutor Doe left the party together 
and had what she later described as a “personal in-
volvement *1087 ... of a romantic nature.” As a result 
of that, as she later testified, she felt she “could no 
longer ethically represent Mr. Summerlin.” Because 
of the circumstances, she believed “that it would be 
appropriate for another Public Defender to handle the 
case and take it to trial, since it looked like it might be 
a trial at that point, because Mr. Summerlin indicated 
he wanted a trial and Judge Derickson had indicated 
he was going to reject the plea.” She reported the 
situation to her supervisor, and it was determined that 
the entire office probably was compromised. 
 

Notwithstanding her belief that she could not 
represent Summerlin due to a personal conflict of 
interest, Roe took no immediate steps to accomplish 
her withdrawal. Neither she nor her office informed 
either the court or their client of her conclusion that 
she could no longer be Summerlin's attorney. Instead, 
she accompanied him to and represented him at the 
next hearing before Judge Derickson on December 22, 
1981. 
 

At the hearing, Judge Derickson advised 
Summerlin of his decision not to be bound by the 
sentencing part of the plea agreement, and that if 
Summerlin allowed his plea to stand, he was facing up 
to thirty-eight-and-one-half years in prison for the 
three offenses. After some confusion during which 
Summerlin told the court twice that he did not under-
stand the Judge's explanation of the sentence he now 
might face, Roe privately conferred with her client. 
Their discussion ended with Roe's statement to the 
court, “I believe he understands, your Honor.” 

Summerlin's immediate response was, “No, I don't 
understand,” to which Roe replied, “Then what is your 
question?” Summerlin then asked about the number of 
years he might face on the three charges. Judge 
Derickson explained again the sentence that 
Summerlin would face if he permitted his plea to 
stand. To this Summerlin said that he finally under-
stood, adding, “Okay. I would like to withdraw from 
my plea agreement. Is that what you want me to say?” 
Judge Derickson appropriately told Summerlin that he 
did not “want” Summerlin to say that, he simply 
wanted to make sure that Summerlin understood what 
would happen if he permitted the plea to stand. This 
exchange prompted another confidential discussion 
between Summerlin and Roe, followed by 
Summerlin's statement that, “It says, if this plea 
agreement should be changed in any way, I can with-
draw.” “Yes, that's the question he asked you,” Roe 
replied. Summerlin then withdrew from the agree-
ment. The court immediately reinstated his pleas of 
not guilty to the two consolidated cases, vacated its 
findings in the pending probation violation matter, and 
ordered that the matters be sent to the presiding judge 
for trial setting. Summerlin's courtroom decision to 
withdraw his plea made him eligible for a conviction 
of first-degree murder and a sentence of death. 
 

At this point in the hearing, Summerlin moved 
once again for new counsel. Roe remained silent. The 
court denied his motion, stating that “the record may 
further reflect that you failed to establish any grounds 
upon which counsel should be changed.” Judge 
Derickson later submitted an affidavit indicating that 
had he then known of the conflict, he would have 
granted Summerlin's request to change counsel and 
would have continued the proceeding rather than 
proceeding with the plea colloquy. 
 

On December 28, 1981, six days after Summerlin 
withdrew his plea, Roe finally broached the problem 
with Doe. On behalf of her client, she wanted Doe to 
stay on the case because he favored disposing of it 
with a lesser plea. He could discern no reason to step 
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down as the prosecutor. After this discussion, a hear-
ing was arranged for December 28, 1981, at which 
*1088 Roe planned to move to withdraw as counsel 
and to permit the rest of the Public Defender's Office 
to withdraw also. By this time, the case had been 
assigned to another judge, Judge Riddel, for trial. On 
December 28, Judge Riddel's calendar was being 
handled by Judge McCarthy. Roe did not inform 
Summerlin of her intent to seek withdrawal or of the 
conflict that had precipitated her decision. At the 
hearing, Judge McCarthy began by noting that it had 
been “brought to the attention of the Court that de-
fendant Mr. Summerlin is dissatisfied with the legal 
representation he is presently receiving.” The judge 
asked Summerlin if that was correct, to which 
Summerlin responded, “Yes, sir.” The judge then 
noted that he had spoken with counsel in chambers 
“and apparently it is their feeling that it would be in 
the best interest of justice that new counsel be ap-
pointed.” Judge McCarthy then appointed George 
Klink, a private practitioner, as new counsel. Fol-
lowing the reassignment of counsel, Roe did not ad-
vise Summerlin of her conflict of interest because she 
saw “no reason to beat a dead horse.” Klink then as-
sumed representation of Summerlin in both of the 
charges stemming from Bailey's murder and in the 
separate charge of aggravated assault arising out of the 
road rage incident, which was unrelated to the murder. 
 

Approximately six weeks later, the Arizona At-
torney General's Office assumed control of the pros-
ecution due to the conflict of interest between Doe and 
Roe. The Attorney General made it plain that the case 
would not be settled by way of a lesser plea. Klink 
filed a motion disqualifying Judge Riddel, and 
Summerlin's murder case was then assigned to Judge 
Philip Marquardt. 
 

Klink had intended to disqualify Judge Riddel as 
to the separate aggravated assault charge filed on the 
basis of the road rage incident. However, he failed to 
take the appropriate measures to accomplish this aim. 
After discovering this, Klink moved for a continuance 

of the assault trial because he was unprepared. His 
motion was denied and the assault trial proceeded. 
Klink called only one witness, Summerlin's wife. 
Summerlin was convicted of aggravated assault and 
this conviction served several months later as one of 
the two aggravating circumstances in the penalty 
phase of his murder trial. 
 

Klink spoke with Roe about the murder case and 
the medical reports. However, he never spoke with 
any of the experts who had interviewed Summerlin. 
He attempted to get another psychiatric expert, but he 
failed. 
 

Klink's main defense theory for the murder trial 
was Summerlin's putative lack of premeditation. Klink 
presented no evidence supporting that theory. He 
cross-examined several prosecution witnesses in an 
attempt to cast reasonable doubt on the rape charge as 
a way of proving lack of premeditation. Because the 
prosecution offered no psychiatric evidence, Klink 
could not cross-examine anyone regarding 
Summerlin's psychiatric problems and how they 
would affect his ability to premeditate the murder. 
Klink called only one witness, Roe, and he only asked 
her a few questions in order to impeach one of the 
coroner's statements regarding the length of time 
seminal fluid remains in the body. The entire case 
lasted only four days, and the jury was out for a little 
over three hours. The jury found Summerlin guilty of 
both first-degree murder and sexual assault. 
 

The judge set a sentencing hearing to hear testi-
mony and argument on aggravating and mitigating 
circumstances approximately one month after the 
verdict. In that month, Klink never met with 
Summerlin. Klink knew that the prosecution planned 
to call Drs. Tuchler and Bendheim at sentencing, but 
he never contacted either*1089 of them. Klink knew 
that Summerlin had been convicted of only one dan-
gerous felony-the aggravated assault that Klink had 
tried before another judge. He also knew of mitigating 
circumstances surrounding that assault, including that 
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the victim was not physically harmed and that 
Summerlin's reaction was in response to witnessing 
the woman striking his wife with her car. Klink 
nonetheless did not present this information to the 
judge. Klink prepared no evidence regarding 
Summerlin's social history despite references in Dr. 
Tatro's report that Summerlin possibly experienced 
severe physical and emotional abuse in his childhood. 
 

The sentencing hearing commenced on the af-
ternoon of July 8, 1982. It was an extremely short 
proceeding, extending only twenty-six transcript 
pages, more than half of which constituted colloquy 
between counsel and the court. The court first enter-
tained argument on the defense motion for a new trial, 
which the judge indicated he would consider over the 
weekend. The State's aggravation case consisted of 
only one exhibit, specifically certified copies of 
documents relating to the aggravated assault convic-
tion. The State then asked the judge to consider the 
trial testimony and rested its case. The entirety of the 
State's aggravation case was recorded in one page of 
transcript. 
 

For the defense case in mitigation, Klink called 
Dr. Tatro to the stand. However, before the witness 
could be sworn in, Summerlin interrupted 
and-although the conversation is not in the trial tran-
script-apparently requested that his attorney not pre-
sent Dr. Tatro. Klink requested a five-minute recess, at 
the conclusion of which he stated: “With the consent 
of the Defendant, the Defendant has no witnesses in 
mitigation at this time and ... we'll rest.” The judge 
then reminded Klink and Summerlin that this was the 
time set aside for the aggravation and mitigation 
hearing and that he planned to proceed with sentenc-
ing the next Monday. The judge then said, “so you tell 
me that you have one witness that you may present on 
Monday?” Klink replied: “Well, I would not call any 
witnesses at all.” The judge then indicated that he 
would allow Summerlin to make any statement that he 
wished to make, either at the present hearing or on 
Monday. Subsequently in the hearing, Klink noted 

that he would rely on the written report of Dr. Tatro 
attached to the presentence report. The State pro-
ceeded by presenting two rebuttal psychiatric wit-
nesses. 
 

Judge Marquardt advised the parties that he 
would deliberate over the weekend and announce his 
decision on Monday. Unbeknownst to Summerlin, 
Judge Marquardt was a heavy user of marijuana at the 
time, a fact that the State conceded in the federal ha-
beas proceedings before the district court in this 
case.FN1 
 

FN1. During his later disbarment proceed-
ings, Judge Marquardt admitted that he was 
addicted to the drug, although he did not 
specify how long he had been addicted. In 
support of his allegations against Judge 
Marquardt, Summerlin submitted to the dis-
trict court an official report from the Phoenix 
Police Department dated June 3, 1991. The 
report details a purchase of marijuana by 
Judge Marquardt from Barbara Moffett in 
May of 1991, which was intercepted from the 
United States mail by the police. When the 
delivery went awry, the report states that 
Judge Marquardt called Barbara Moffett to 
see if she had spoken to the authorities about 
the purchase, and when she told him she had 
not, Judge Marquardt told her that everything 
would “work out okay” because his daughter 
Tiffany's boyfriend Butch “was going to take 
the rap for the marijuana.” The official police 
report also states that Barbara Moffett told 
Phoenix police in 1991 on the basis of 
first-hand knowledge that Judge Marquardt 
“was a frequent user of marijuana, had been 
when she met him [sixteen years earlier], and 
has continued to be so since.” The envelope 
in which Judge Marquardt sent a cashier's 
check to Ms. Moffett for the marijuana car-
ried the printed official heading, “Philip 
Marquardt, Superior Court Judge, Phoenix, 
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Arizona.” 
 

In a separate episode, Judge Marquardt 
was convicted in 1988 in Texas of mis-
demeanor possession of marijuana which 
was found on his person at the port of entry 
in Houston. In re Marquardt, 161 Ariz. 
206, 778 P.2d 241, 242-43 (1989). His 
apparently false explanation documented 
in that case was that a stranger gave him 
the marijuana wrapped in a small piece of 
plastic that he stuck in his watch pocket. Id. 
at 242, 778 P.2d 241. For that offense, the 
Supreme Court of Arizona suspended him 
from his judicial position without pay for 
one year from September 2, 1988, through 
September 2, 1989, a sanction considered 
by that court to be more severe than a mere 
censure or reprimand. Id. at 250, 778 P.2d 
241. Despite this serious and ca-
reer-threatening incident, Judge Marquardt 
continued to use marijuana. Eventually, 
Judge Marquardt stepped down from the 
bench and was ordered disbarred in Ari-
zona and by the United States Supreme 
Court after the 1991 incident came to light. 
See In re Disbarment of Marquardt, 503 
U.S. 902, 112 S.Ct. 1256, 117 L.Ed.2d 486 
(1992); In re Marquardt, 169 Ariz. 500, 
821 P.2d 161 (1991). 

 
*1090 The amount of marijuana that Judge 

Marquardt may have used during the trial or delibera-
tions is unknown because the district court did not 
allow discovery on this issue, although there is record 
support for Summerlin's claim that Judge Marquardt 
was either having difficulty concentrating or experi-
encing short-term memory loss.FN2 
 

FN2. There are instances during pre-trial 
hearings and at trial when Judge Marquardt 
exhibited confusion over facts that had just 
been presented to him. He also made some 

quite perplexing, if not unintelligible, state-
ments at various times during the trial. Ob-
viously, because there was no discovery or 
evidentiary hearing permitted, the question 
of whether these episodes were related to 
impairment was, and is, unresolved. 

 
In any event, Judge Marquardt adjourned the 

penalty phase proceedings on Friday, indicating that 
he would deliberate over the sentence during the 
weekend and would also consider the motion for a 
new trial. However, on Monday, he either forgot or 
elected not to rule on the motion for a new trial and 
immediately proceeded with sentencing. Judge Mar-
quardt began the hearing simply by announcing the 
case and inquiring whether Summerlin had anything 
to say or legal cause to show why judgment and sen-
tence should not be pronounced. Klink stated he knew 
of no legal cause. Summerlin stated that he had a 
motion to vacate the judgment for the judge to con-
sider. The judge examined the motion, took a 
five-minute recess, then denied it. The judge then 
heard brief oral arguments from the State and from 
Klink. He neither asked Summerlin whether he had 
anything further to say nor advised him of his right to 
allocution with respect to the sentence. 
 

Judge Marquardt then sentenced Summerlin to 
death after finding two aggravating circumstances and 
no sufficiently substantial mitigating circumstances. 
The judge based his decision as to aggravating cir-
cumstances on two statutory grounds: (1) that the 
defendant had a prior felony conviction involving the 
use or threatened use of violence on another person, 
Ariz.Rev.Stat. § 13-703(F)(2) (1981) (amended in 
1993); and (2) that Summerlin committed the offense 
in an especially heinous, cruel, or depraved manner, 
id. § 13-703(F)(6). He found no mitigating circum-
stances. 
 

The same day, Judge Marquardt also sentenced 
James Clifford Fisher to death. Fisher had been 
charged with murdering Marguerite Bailey-no relation 
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to Brenna Bailey-with a blunt instrument. See State v. 
Fisher, 141 Ariz. 227, 686 P.2d 750, 758 (1984). As in 
the case with Summerlin, Judge Marquardt found two 
aggravating*1091 circumstances (including that the 
victim had been killed in an especially heinous and 
depraved manner) and no mitigating circumstances 
sufficiently substantial to call for leniency. Id. at 
775-76. Fisher eventually received post-conviction 
relief on the basis of an unethical plea agreement that 
Judge Marquardt expressly entered into as a party and 
subsequently allowed into evidence at trial. See State 
v. Fisher, 176 Ariz. 69, 859 P.2d 179, 184 (1993). 
Summerlin alleges that Judge Marquardt confused 
some of the facts between the cases during 
Summerlin's sentencing hearing. 
 

The Supreme Court of Arizona reviewed and af-
firmed Summerlin's convictions and his sentence. See 
State v. Summerlin, 138 Ariz. 426, 675 P.2d 686 
(1983), recons. den. Jan. 17, 1984. After an initial 
petition for writ of habeas corpus in federal district 
court and four unsuccessful post-conviction attempts 
in state court to overturn his conviction, Summerlin 
filed a second amended petition for writ of habeas 
corpus in the federal district court in Arizona on No-
vember 22, 1995. See 28 U.S.C. § 2254 (1994). The 
federal district court denied Summerlin's second 
amended petition for writ of habeas corpus on October 
31, 1997. Pursuant to Fed.R.Civ.P. 59(e), Summerlin 
moved to vacate the judgment on November 28, 1997. 
The district court denied this motion on January 12, 
1998. However, the district court issued a certificate of 
probable cause enabling Summerlin to appeal pursu-
ant to Fed. R.App. P. 22(b)(1). This timely appeal 
followed. 
 

A divided three-judge panel of this Court issued 
its opinion on October 12, 2001, affirming the district 
court in part and reversing in part. See Summerlin v. 
Stewart, 267 F.3d 926 (9th Cir.2001). The case was 
remanded for an evidentiary hearing as to whether 
Judge Marquardt was competent when he was delib-
erating on whether to impose the death penalty. Id. at 

957. 
 

In the meantime, the United States Supreme 
Court granted certiorari in State v. Ring, 200 Ariz. 
267, 25 P.3d 1139 (2001), cert. granted, 534 U.S. 
1103, 122 S.Ct. 865, 151 L.Ed.2d 738 (2002), which 
involved a potential reexamination of Arizona's death 
penalty statute in light of the Sixth Amendment. Be-
cause this was an issue that had been raised by 
Summerlin in his state and federal court petitions, the 
panel withdrew its decision and deferred submission 
of the case pending the Supreme Court's resolution of 
Ring. See Summerlin v. Stewart, 281 F.3d 836, 837 
(9th Cir.2002). Later that year, the Supreme Court 
issued its decision in Ring v. Arizona, holding that 
Arizona's capital sentencing scheme was incompatible 
with the Sixth Amendment right to a trial by jury. 536 
U.S. at 609, 122 S.Ct. 2428. 
 

Following the Supreme Court's Ring decision, 
Summerlin moved to stay the proceedings in this case. 
Summerlin desired the stay so that he could request 
that the Arizona Supreme Court recall the mandate in 
his direct appeal to consider Ring's application to his 
case. Such a procedure is cognizable under Arizona 
state law. See Lindus v. N. Ins. Co. of N.Y., 103 Ariz. 
160, 438 P.2d 311, 313 (1968) (describing doctrine); 
see also State v. Ariz. Dep't of Corrs., 187 Ariz. 211, 
928 P.2d 635, 636 (1996) (applying procedure to 
consider retroactivity of judicial ruling). The panel 
granted the stay request. Subsequently, the Arizona 
Supreme Court denied Summerlin's motion to recall 
the mandate. This decision exhausted all of 
Summerlin's potential state remedies. Cf. Woods v. 
Kemna, 13 F.3d 1244, 1245-46 (8th Cir.1994) (noting 
that habeas petitioners need not ordinarily resort to 
extraordinary state remedies, such as recall of the 
mandate, to satisfy federal exhaustion requirements, 
*1092 but holding that exhaustion might be required 
when there was a real possibility of relief under ex-
traordinary and unique circumstances). 
 

After the Arizona Supreme Court denied 
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Summerlin's motion to recall the mandate, the panel 
requested a vote of our Court as to whether this case 
should be reheard en banc. Following an affirmative 
vote of a majority of the non-recused active members 
of the Court, see Summerlin v. Stewart, 310 F.3d 1221 
(9th Cir.2002), the case was reheard en banc on De-
cember 10, 2002. 
 

We have jurisdiction pursuant to 28 U.S.C. § 
2253. The Warden does not contend that Summerlin 
failed to exhaust his state remedies or that any of his 
claims are procedurally defaulted. Because this appeal 
was filed after the effective date of the Antiterrorism 
and Effective Death Penalty Act of 1996, Pub.L. No. 
104-132, 110 Stat. 1214 (“AEDPA”), the right to 
appeal in this case is governed by AEDPA rules. See 
Slack v. McDaniel, 529 U.S. 473, 482, 120 S.Ct. 1595, 
146 L.Ed.2d 542 (2000). However, because the peti-
tion for habeas corpus was filed before AEDPA's 
effective date, pre-AEDPA law governs the petition 
itself. See Lindh v. Murphy, 521 U.S. 320, 327, 117 
S.Ct. 2059, 138 L.Ed.2d 481 (1997). 
 

Summerlin argues on appeal that: 
 

1. He did not receive effective assistance of counsel 
during the guilt phase of his trial in violation of his 
rights under the Sixth Amendment; 

 
2. The Arizona death penalty statute, as applied to 
him, is unconstitutional in that it permits a judge 
rather than a jury to determine the elements neces-
sary for a capital sentence; 

 
3. He did not receive effective assistance of counsel 
during the sentencing phase of his capital trial in 
violation of his rights under the Sixth Amendment; 

 
4. His court-appointed public defender had a con-
flict of interest that adversely affected her repre-
sentation at a critical stage of the proceedings, in 
violation of his rights under the Sixth Amendment; 

 
5. He was deprived of his right to due process of law 
because the trial judge was addicted to marijuana 
during his trial and deliberated over his sentence 
while under the influence of marijuana; and 

 
6. Cumulative errors require reversal of his sentence 
and conviction. 

 
Summerlin's only claim specific to the conviction 

phase alone is his argument that he received ineffec-
tive assistance of counsel during his guilt-phase trial. 
With the exception of his cumulative error contention, 
the remainder of Summerlin's claims relate to the 
imposition of the death sentence.FN3 
 

FN3. Summerlin's claim that his counsel had 
a conflict of interest does not implicate the 
guilt phase because his argument is that he 
was deprived of a favorable sentence. 
Summerlin's counsel clarified at oral argu-
ment that the claim concerning the trial 
judge's impairment was limited to the judge's 
penalty phase deliberations. 

 
II 

Summerlin alleges that he was denied the effec-
tive assistance of counsel at the guilt phase of his 
murder trial in violation of the Sixth Amendment as 
interpreted in Strickland v. Washington, 466 U.S. 668, 
104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). We review the 
dismissal of a habeas petition de novo, including the 
mixed questions of law and fact raised by claims al-
leging ineffective assistance of counsel. See Williams 
v. Woodford, 306 F.3d 665, 684 (9th Cir.2002); Hen-
dricks v. Calderon, 70 F.3d 1032, 1036 (9th Cir.1995). 
 

*1093 To prevail on this claim, Summerlin must 
demonstrate first that the performance of his counsel 
fell below an objective standard of reasonableness, 
and second that “there is a reasonable probability that, 
but for counsel's unprofessional errors, the result of 
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the proceeding would have been different.” Strick-
land, 466 U.S. at 694, 104 S.Ct. 2052. Failure to sat-
isfy either prong of the Strickland test obviates the 
need to consider the other. See id. at 687, 104 S.Ct. 
2052. 
 

We begin with the “strong presumption that 
counsel's conduct falls within the wide range of rea-
sonable professional assistance,” and with the ac-
knowledgment that “[j]udicial scrutiny of counsel's 
performance must be highly deferential.” Id. at 689, 
104 S.Ct. 2052. However, defense counsel has “a duty 
to make reasonable investigations or to make a rea-
sonable decision that makes particular investigations 
unnecessary.” Id. at 691, 104 S.Ct. 2052. “[S]trategic 
choices made after less than complete investigation 
are reasonable precisely to the extent that reasonable 
professional judgments support the limitations on 
investigation.” Id. at 690-91, 104 S.Ct. 2052. 
 

Summerlin alleges that his trial lawyer failed to 
investigate and to present his “only viable defense,” 
namely, that Summerlin had an organic brain dys-
function and an “impaired ability to premeditate or to 
exercise self-control.” To analyze this issue properly, 
we must examine the mental defenses then available 
under Arizona law. At the time, Arizona had adopted 
the M'Naghten test “as the sole standard for criminal 
responsibility.” State v. Ramos, 133 Ariz. 4, 648 P.2d 
119, 121 (1982) (internal quotation marks omitted). 
To sustain a defense of legal insanity: 
 

An accused must have had at the time of the com-
mission of the criminal act: (1) Such a defect of 
reason as not to know the nature and quality of the 
act, or (2) If he did know, that he did not know he 
was doing what was wrong. 

 
 State v. Christensen, 129 Ariz. 32, 628 P.2d 580, 

583 (1981). 
 

At the time Summerlin was charged, Arizona al-

ready had rejected the affirmative defense of dimin-
ished capacity. See State v. Mott, 187 Ariz. 536, 931 
P.2d 1046, 1051 (1997) (“Because the legislature has 
not provided for a diminished capacity defense, we 
have since consistently refused to allow psychiatric 
testimony to negate specific intent.”). Thus, the situa-
tion that confronted Klink was unlike that in Pirtle v. 
Morgan, 313 F.3d 1160, 1169-73 (9th Cir.2002) 
(holding that counsel had been constitutionally inef-
fective for not asserting a diminished capacity defense 
then available under Washington law). 
 

The Arizona Supreme Court also had held, as a 
matter of law, that criminal defendants could not 
present psychiatric testimony to negate the element of 
specific intent. State v. Laffoon, 125 Ariz. 484, 610 
P.2d 1045, 1047 (1980). Arizona did allow the intro-
duction of psychiatric evidence as to a defendant's 
tendency to act on impulse as probative of an absence 
of premeditation. Christensen, 628 P.2d at 582-83. 
However, under Arizona law, the standard for estab-
lishing premeditation is not high. The prosecution 
only need show that the defendant “had time to reflect 
after forming the intent to kill.” Clabourne v.Lewis, 64 
F.3d 1373, 1380 (9th Cir.1995) (citing State v. Neal, 
143 Ariz. 93, 692 P.2d 272, 276 (1984)). “This length 
of time could have been as instantaneous as it takes to 
form successive thoughts in the mind, and premedita-
tion may be proven by circumstantial evidence.” Neal, 
692 P.2d at 276 (citing State v. Lacquey, 117 Ariz. 
231, 571 P.2d 1027, 1030 (1977)). 
 

Thus, Summerlin's trial counsel faced formidable 
legal hurdles in presenting a psychiatric defense at the 
guilt phase. *1094 Nonetheless, counsel conducted a 
substantial amount of investigation into a potential 
psychiatric defense. Summerlin's first counsel moved 
for a mental examination under Ariz. R.Crim. P. 11 to 
determine whether Summerlin was competent to stand 
trial. Upon examination, Dr. Tuchler concluded that 
Summerlin, although “functionally mentally retard-
ed,” did not have a mental disease or defect. Before 
she withdrew from the case, Roe thoroughly investi-



  
 

Page 14

341 F.3d 1082, 03 Cal. Daily Op. Serv. 8013, 2003 Daily Journal D.A.R. 9927
(Cite as: 341 F.3d 1082) 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 

gated Dr. Garcia-Bunuel's suspicion of psychomotor 
epilepsy. She obtained neurological testing and pur-
sued this possible diagnosis with Dr. Bendheim, as 
revealed in the following letter the doctor sent to 
Judge Derickson in December 1981: 
 

We again discussed the possibility of psychomotor 
epilepsy, especially in view of Dr. Garcia Bunuel's 
findings that this man had very vivid olfactory 
(smell) hallucinations preceding outbursts. I went 
over this whole situation again and told Miss [Roe] 
that the neurologists have been unable to find psy-
chomotor epilepsy, although there was some slow-
ing of the wave patterns in the temporal lobes, 
where psychomotor epileptic attacks usually origi-
nate. 

 
While a positive electroencephalogram, which was 
not obtained here, would make a positive diagnosis, 
an essentially negative EEG does not entirely rule 
out the possibility of epileptic-type seizures, and for 
this reason I see absolutely no harm and potentially 
quite a bit of benefit to place this defendant on an-
ti-epileptic, anti-seizure type medication, even 
though the diagnosis has not been established. 

 
During post-conviction hearings, Roe testified 

that she met with trial counsel Klink on two or three 
occasions and spent a number of hours discussing her 
investigative efforts and the viability of a possible 
insanity defense. She stated that she discussed this 
aspect of the case with Klink “at great length,” ex-
plaining to Klink the examinations and conclusions of 
all of the examining doctors. Klink testified that, after 
consulting with Roe, he made a tactical decision not to 
pursue an insanity defense due to the lack of evidence. 
 

Klink did not follow up on Dr. Garcia Bunuel's 
earlier suspicion of psychomotor epilepsy because the 
doctor had changed his opinion and was out of the 
country at the time of trial. Instead, Klink made a 
decision to defend his client by arguing that the facts 

and circumstances of the prosecution's case did not 
support a verdict of first-degree murder. Summerlin 
himself desired this fact-based defense. 
 

In assessing an attorney's performance, a re-
viewing court must make every effort “to eliminate the 
distorting effects of hindsight, to reconstruct the cir-
cumstances of counsel's challenged conduct, and to 
evaluate the conduct from counsel's perspective at the 
time.” Strickland, 466 U.S. at 689, 104 S.Ct. 2052. As 
the Supreme Court recently reiterated, this evaluation 
must include “an objective review of [counsel's ] 
performance, measured for ‘reasonableness under 
prevailing professional norms,’ which includes a 
context-dependent consideration of the challenged 
conduct.” Wiggins v. Smith, 539 U.S. 510, 123 S.Ct. 
2527, 2536, 156 L.Ed.2d 471 (2003) (quoting Strick-
land, 466 U.S. at 688, 104 S.Ct. 2052). 
 

[1] A review of the record indicates that Klink's 
trial performance did not fall below the objective 
standard of reasonableness required under Strickland. 
In deciding whether to pursue evidence of 
Summerlin's mental state, Klink was entitled to rely on 
the opinions of the mental health experts who already 
had examined Summerlin. See Hendricks, 70 F.3d at 
1038. At the time, none of the doctors would opine 
that Summerlin was suffering from a mental disease or 
defect that would *1095 provide a foundation for an 
insanity defense. None of the physicians, including 
Dr. Garcia Bunuel, was able to diagnose Summerlin as 
clearly suffering from psychomotor epilepsy. It thus 
was reasonable for Klink not to investigate this pos-
sibility further. Cf. Wiggins, 539 U.S. at ---- - ----, 123 
S.Ct. at 2536-38 (upholding an ineffective assistance 
claim against counsel who curtailed investigation 
despite promising leads in preliminary discovery). 
 

Likewise, given the doctors' inability to make a 
diagnosis, Klink's tactical decision to forgo presenting 
what little evidence he had of epilepsy was certainly 
within the “wide range of professionally competent 
assistance.” Strickland, 466 U.S. at 690, 104 S.Ct. 
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2052; see also Harris v. Vasquez, 949 F.2d 1497, 1525 
(9th Cir.1990) (“It is also acceptable trial strategy to 
choose not to call psychiatrists to testify when they 
can be subjected to cross-examination based on 
equally persuasive psychiatric opinions that reach a 
different conclusion.”). 
 

Psychiatric testimony would have been admissi-
ble concerning Summerlin's impulsive personality to 
show absence of premeditation. See Vickers v. Rick-
etts, 798 F.2d 369, 372-73 (9th Cir.1986). However, 
under the circumstances of the case, Summerlin has 
not shown that he was prejudiced by the failure to 
introduce such testimony. The basis of the State's 
premeditation theory was not that Summerlin had 
planned the crime; rather, it was that he formed the 
required premeditation during the commission of the 
crime. To prove its point, the State relied on the cir-
cumstances surrounding the crime, including the fact 
that sexual assault occurred prior to the murder and the 
fact that Summerlin had retrieved a blunt object after 
the assault to commit the murder. 
 

The State also relied on the uncontroverted evi-
dence as to how the murder was committed, specifi-
cally that Bailey had been hit repeatedly and forcefully 
on each side of her head. As the Supreme Court of 
Arizona later noted, Summerlin's “excessive and 
purposeful actions demonstrate more than just a ‘re-
actionary’ homicide.” State v. Summerlin, 675 P.2d at 
694. The State underscored this theory with presenta-
tion of graphic photographic evidence of the numer-
ous wounds sustained by Bailey. The State's witness 
testified that any one of the blows to the victim's head 
was sufficient to kill the victim, yet numerous, deep 
lacerations were evident from the photographs. 
 

Klink was not questioned during the 
post-conviction hearings about his choice not to pre-
sent psychiatric evidence of impulsiveness, so we do 
not know whether this decision was strategic. How-
ever, after carefully reviewing the record, the district 
court concluded that there is no reasonable probability 

the jury would have acquitted Summerlin of 
first-degree murder had Klink introduced evidence of 
Summerlin's impulsive personality. The district court 
therefore concluded that Summerlin could not estab-
lish Strickland prejudice as to this claim. See 466 U.S. 
at 691, 104 S.Ct. 2052 (“An error by counsel, even if 
professionally unreasonable, does not warrant setting 
aside the judgment of a criminal proceeding if the 
error had no effect on the judgment.”). 
 

The district court's assessment was correct. The 
psychiatric testimony on this point would have been 
limited to a general description of Summerlin's be-
havioral tendencies. Given the State's theory, this 
would have had only marginal probative value in 
determining whether Summerlin formed premedita-
tion during the commission of the offense. The jury 
was instructed properly on the State's premeditation 
theory, which was a correct statement of Arizona law. 
In this context, and considering the “totality of the 
evidence,” additional*1096 psychiatric testimony 
would not have generated a “reasonable probability 
that at least one juror would have struck a different 
balance.” Wiggins, 539 U.S. at ----, 123 S.Ct. at 2543. 
Thus, Summerlin has not established a “probability 
sufficient to undermine confidence in the outcome” of 
the guilt phase of his trial. Strickland, 466 U.S. at 694, 
104 S.Ct. 2052. 
 

III 
The first penalty-phase question presented to us is 

whether the Arizona death penalty statute, as applied 
to Summerlin, is unconstitutional in that it permits a 
judge rather than a jury to determine the elements 
necessary for a death sentence. The Supreme Court 
recently has held that Arizona's capital sentencing 
scheme was incompatible with the Sixth Amendment 
right to a trial by jury “to the extent that it allow[ed] a 
sentencing judge, sitting without a jury, to find an 
aggravating circumstance necessary for imposition of 
the death penalty.” Ring, 536 U.S. at 609, 122 S.Ct. 
2428. The Supreme Court did not decide whether the 
holding in Ring applied to petitioners, such as 
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Summerlin, who raised the constitutional challenge in 
collateral post-conviction proceedings rather than on 
direct appeal. 
 

[2] Because the Warden has argued that Teague v. 
Lane, 489 U.S. 288, 109 S.Ct. 1060, 103 L.Ed.2d 334 
(1989), bars relief on this issue, we must decide 
whether Ring has retroactive application to cases on 
federal habeas review. Horn v. Banks, 536 U.S. 266, 
272, 122 S.Ct. 2147, 153 L.Ed.2d 301 (2002) (holding 
that the court of appeals erred by not performing a 
Teague analysis when the issue was “properly raised 
by the state”) (citing Caspari v. Bohlen, 510 U.S. 383, 
389, 114 S.Ct. 948, 127 L.Ed.2d 236 (1994) (“[I]f the 
State does argue that the defendant seeks the benefit of 
a new rule of constitutional law, the court must apply 
Teague before considering the merits of the claim.”) 
(emphasis in original)).FN4 
 

FN4. Some of our sister circuits have ad-
dressed the question of whether Ring is ret-
roactive as to cases governed by the AEDPA 
retroactivity rule, 28 U.S.C. § 2244(b)(2)(A). 
See Cannon v. Mullin, 297 F.3d 989, 994 
(10th Cir.2002) (holding that Ring was not 
retroactive under AEDPA, but not reaching 
the question of retroactivity under Teague ); 
see also Whitfield v. Bowersox, 324 F.3d 
1009, 1012 n. 1 (8th Cir.2003) (declining to 
address whether death sentence contravened 
Ring because Supreme Court had not ex-
pressly made Ring retroactive under 
AEDPA); Moore v. Kinney, 320 F.3d 767, 
771 n. 3 (8th Cir.2003) (en banc) (same), 
petition for cert. filed, No. 02-10093 (Apr. 
14, 2003). The question of whether a rule has 
retroactive application under AEDPA is a 
different inquiry from the question of 
whether Teague precludes retroactive appli-
cation of a rule. Most importantly, AEDPA 
precludes retroactive application of a new 
rule of constitutional law unless “made ret-
roactive to cases on collateral review by the 

Supreme Court.” 28 U.S.C. § 2244(b)(2)(A). 
Because the Supreme Court has not ad-
dressed whether Ring should be applied ret-
roactively, the analysis of the retroactively of 
Ring under AEPDA and Teague is neces-
sarily distinct. As the Eighth Circuit noted in 
Moore, in analyzing whether Ring should be 
applied retroactively in a case governed by 
AEDPA, “[a]bsent an express pronounce-
ment on retroactivity from the Supreme 
Court, the rule from Ring is not retroactive.” 
320 F.3d at 771 n. 3. To date, only the 
Eleventh Circuit has addressed the retroac-
tivity of Ring under a Teague analysis. See 
Turner v. Crosby, 339 F.3d 1247, 2003 WL 
21739734 (11th Cir.2003). In Turner, the 
Eleventh Circuit held that the petitioner's 
claim was procedurally barred, but held in 
the alternative that Ring was a procedural 
rule that should not be applied retroactively. 
Id. at *30-*37, 339 F.3d at 1279-86. 

 
In short, now that the Supreme Court has decided 

that Timothy Ring's capital murder conviction must be 
vacated because the judge was constitutionally dis-
qualified from deciding whether Ring was eligible for 
the death penalty, the question *1097 is whether oth-
ers who received the same constitutionally infirm 
sentence, including those who previously raised the 
identical issue, FN5 are eligible for the same relief or 
whether they should remain subject to execution. 
 

FN5. Most notably, Jeffery Walton, who 
raised the identical issue a decade ago, see 
Walton v. Arizona, 497 U.S. 639, 110 S.Ct. 
3047, 111 L.Ed.2d 511 (1990), but whose 
claim was rejected by the Supreme Court. 

 
The question of whether a newly announced 

constitutional rule will apply retroactively on collat-
eral review is a relatively recent inquiry in American 
jurisprudence. As Justice Holmes observed at the turn 
of the century, “[j]udicial decisions have had retro-



  
 

Page 17

341 F.3d 1082, 03 Cal. Daily Op. Serv. 8013, 2003 Daily Journal D.A.R. 9927
(Cite as: 341 F.3d 1082) 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 

spective operation for near a thousand years.” Kuhn v. 
Fairmont Coal Co., 215 U.S. 349, 372, 30 S.Ct. 140, 
54 L.Ed. 228 (1910) (Holmes, J., dissenting). At 
common law, the retroactivity question never arose 
because judges were believed to be discovering rules 
rather than declaring them. John C. Gray, The Nature 
and Sources of the Law 222 (1st ed.1909). Even now, 
a presumption exists that “a court is to apply the law in 
effect at the time it renders its decision, unless doing 
so would result in manifest injustice or there is statu-
tory direction or legislative history to the contrary.” 
Bradley v. Sch. Bd. of Richmond, 416 U.S. 696, 711, 
94 S.Ct. 2006, 40 L.Ed.2d 476 (1974). As the Supreme 
Court noted, “ ‘[B]oth the common law and our own 
decisions' have ‘recognized a general rule of retro-
spective effect for the constitutional decisions of this 
Court.’ ”   Harper v. Va. Dep't of Taxation, 509 U.S. 
86, 94, 113 S.Ct. 2510, 125 L.Ed.2d 74 (1993) 
(quoting Robinson v. Neil, 409 U.S. 505, 507, 93 S.Ct. 
876, 35 L.Ed.2d 29 (1973)). 
 

Following the Civil War and enactment of the 
Fourteenth Amendment, Congress expanded the scope 
of habeas corpus review to cover challenges brought 
by those in state custody, see Act of 1867, ch. 28, § 1, 
14 Stat. 385 (codified as amended at 28 U.S.C. § 
2241(c)(3)), prompting the Supreme Court to deter-
mine the proper scope of federal habeas jurisdiction. 
By 1953, the Supreme Court confirmed the 
cognizability of all federal constitutional claims filed 
by state prisoners. Brown v. Allen, 344 U.S. 443, 73 
S.Ct. 397, 97 L.Ed. 469 (1953). The expanding scope 
of federal review, coupled with a significant increase 
in the filing of federal habeas petitions by state pris-
oners, provided the Supreme Court with the oppor-
tunity to review for the first time a number of alleged 
constitutional deprivations. Walter V. Schaefer, Fed-
eralism and State Criminal Procedure, 70 Harv. 
L.Rev. 1, 21-22 (1956). Epochal constitutional crim-
inal procedural protections were announced, and in 
their wake, a novel discussion arose as to whether a 
new constitutional rule of criminal procedure should 
be applied retroactively on direct or collateral review. 

This debate, a “product of the Court's disquietude with 
the impacts of its fast-moving pace of constitutional 
innovation in the criminal field,” Mackey v. United 
States, 401 U.S. 667, 676, 91 S.Ct. 1160, 28 L.Ed.2d 
404 (1971) (Harlan, J., concurring in part and dis-
senting in part), culminated in Linkletter v. Walker, 
381 U.S. 618, 85 S.Ct. 1731, 14 L.Ed.2d 601 (1965). 
 

In Linkletter, a defendant was convicted based on 
evidence that was obtained during a warrantless 
search. A year after the defendant had exhausted his 
state appeals, the Supreme Court decided Mapp v. 
Ohio, 367 U.S. 643, 81 S.Ct. 1684, 6 L.Ed.2d 1081 
(1961). Subsequently, the defendant filed a habeas 
petition arguing that Mapp required reversal of his 
conviction. The Supreme Court held that even though 
“the *1098 Constitution neither prohibits nor requires 
retrospective effect,” Linkletter, 381 U.S. at 629, 85 
S.Ct. 1731, a constitutional rule of criminal procedure 
would not be retroactive unless, under a case-by-case 
analysis, three factors-the purpose of the new rule, 
reliance on prior doctrine, and the effect of retroac-
tivity on the administration of justice-favor retroactive 
application of the rule. Id. at 636, 85 S.Ct. 1731. The 
Linkletter rule applied to convictions pending on di-
rect review as well as to final convictions challenged 
collaterally by a federal habeas petition. Johnson v. 
New Jersey, 384 U.S. 719, 732, 86 S.Ct. 1772, 16 
L.Ed.2d 882 (1966). 
 

The tripartite Linkletter test proved difficult to 
apply. Justice Harlan observed that it had fostered the 
creation of “an extraordinary collection of rules to 
govern the application of that principle.” Desist v. 
United States, 394 U.S. 244, 256-57, 89 S.Ct. 1030, 22 
L.Ed.2d 248 (1969) (Harlan, J., dissenting). He con-
tended that the test produced inconsistent results, 
leading to different treatment for similarly-situated 
defendants. See id. 
 

Justice Harlan remained critical of the Linkletter 
test throughout a series of subsequent cases. See, e.g., 
Mackey, 401 U.S. at 675, 91 S.Ct. 1160 (Harlan, J., 
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concurring in part and dissenting in part); Coleman v. 
Alabama, 399 U.S. 1, 19, 90 S.Ct. 1999, 26 L.Ed.2d 
387 (1970) (Harlan, J., concurring in part and dis-
senting in part); Von Cleef v. New Jersey, 395 U.S. 
814, 817, 89 S.Ct. 2051, 23 L.Ed.2d 728 (1969) 
(Harlan, J., concurring in result); Jenkins v. Delaware, 
395 U.S. 213, 222, 89 S.Ct. 1677, 23 L.Ed.2d 253 
(1969) (Harlan, J., dissenting); Desist, 394 U.S. at 
256, 89 S.Ct. 1030 (Harlan, J., dissenting). He argued 
instead that new constitutional rules ought to apply to 
all cases that were not final or that were pending on 
direct review. Mackey, 401 U.S. at 678-80, 91 S.Ct. 
1160. He also contended that new procedural (as op-
posed to substantive) due process rules ought not to 
apply retroactively on habeas review unless the claim 
implicated procedures “implicit in the concept of 
ordered liberty” or addressed rules that “alter our 
understanding of the bedrock procedural elements that 
must be found to vitiate the fairness of a particular 
conviction.” Id. at 693-94, 91 S.Ct. 1160 (internal 
quotation marks and citations omitted). 
 

The analytical framework propounded by Justice 
Harlan ultimately proved persuasive. In Griffith v. 
Kentucky, 479 U.S. 314, 107 S.Ct. 708, 93 L.Ed.2d 
649 (1987), the Supreme Court adopted the first por-
tion of Justice Harlan's analysis, noting that “[i]n 
Justice Harlan's view, and now in ours, failure to apply 
a newly declared constitutional rule to criminal cases 
pending on direct review violates basic norms of 
constitutional adjudication.” Id. at 322, 107 S.Ct. 708. 
 

The Court therefore held that “a new rule for the 
conduct of criminal prosecutions is to be applied ret-
roactively to all cases, state or federal, pending on 
direct review or not yet final.” Id. at 328, 107 S.Ct. 
708. 
 

Two years later, the Court clarified its retroactiv-
ity jurisprudence in the habeas context in Teague. 
Importing Justice Harlan's analysis, Teague held that 
“[u]nless they fall within an exception to the general 
rule, new constitutional rules of criminal procedure 

will not be applicable to those cases which have be-
come final before the new rules are announced.” 489 
U.S. at 310, 109 S.Ct. 1060. 
 

Teague also adopted Justice Harlan's two excep-
tions, providing that a new rule of criminal procedure 
would be retroactive if it “place[d] certain kinds of 
primary, private individual conduct beyond the crim-
inal law-making authority to proscribe,” or if the rule 
“require[d] the observance of those procedures that ... 
are *1099 implicit in the concept of ordered liberty.” 
Id. at 311, 109 S.Ct. 1060 (internal quotation marks 
omitted). The Supreme Court explained that the se-
cond exception had two components, formulated by 
combining aspects from Justice Harlan's dissents in 
Desist and Mackey. The Court thus limited the ex-
ception for “watershed rules of criminal procedure” to 
those procedures that both “alter our understanding of 
the bedrock procedural elements that must be found to 
vitiate the fairness of a particular conviction,” id. 
(quoting Mackey, 401 U.S. at 693, 91 S.Ct. 1160) 
(internal quotation marks omitted; emphasis added in 
Teague ), and “without which the likelihood of an 
accurate conviction is seriously diminished.” Id. at 
313, 109 S.Ct. 1060. 
 

Before applying these concepts to the instant 
case, it is important to set the appropriate analytic 
framework. The threshold question in a Teague anal-
ysis is whether the rule the petitioner seeks to apply is 
a substantive rule or a procedural rule, because 
“Teague by its terms only applies to procedural rules.” 
Bousley v. United States, 523 U.S. 614, 620, 118 S.Ct. 
1604, 140 L.Ed.2d 828 (1998). If the rule is proce-
dural, the court then conducts a three-step analysis to 
determine whether Teague bars its application. See 
O'Dell v. Netherland, 521 U.S. 151, 156-57, 117 S.Ct. 
1969, 138 L.Ed.2d 351 (1997). First, the reviewing 
court “must ascertain the date on which the defend-
ant's conviction and sentence became final for Teague 
purposes.” Caspari, 510 U.S. at 390, 114 S.Ct. 948. 
Second, the court must survey “the legal landscape as 
it then existed,” Graham v. Collins, 506 U.S. 461, 468, 
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113 S.Ct. 892, 122 L.Ed.2d 260 (1993), to determine 
whether existing precedent compelled a finding that 
the rule at issue “was required by the Constitution.” 
Lambrix v. Singletary, 520 U.S. 518, 527, 117 S.Ct. 
1517, 137 L.Ed.2d 771 (1997) (internal quotation 
marks and citations omitted). If existing precedent 
already required application of the rule, the Teague 
bar does not apply. If, by contrast, the procedure at 
issue is considered a new rule for Teague purposes, 
the court must proceed to the third step and determine 
whether either of the two announced exceptions ap-
plies. Teague, 489 U.S. at 307, 109 S.Ct. 1060 (plu-
rality). The presumption against retroactivity is 
overcome only if the new rule prohibits “a certain 
category of punishment for a class of defendants be-
cause of their status or offense,” Penry v. Lynaugh, 
492 U.S. 302, 330, 109 S.Ct. 2934, 106 L.Ed.2d 256 
(1989), abrogated on other grounds by Atkins v. Vir-
ginia, 536 U.S. 304, 122 S.Ct. 2242, 153 L.Ed.2d 335 
(2002), or presents a new “watershed rule of criminal 
procedure” that enhances accuracy and alters our 
understanding of bedrock procedural elements essen-
tial to the fairness of a particular conviction. Teague, 
489 U.S. at 311, 109 S.Ct. 1060 (plurality; citations 
omitted). 
 

IV 
[3][4][5] We first consider the threshold Teague 

question, namely whether Ring announced a substan-
tive rule or a procedural rule. See Bousley, 523 U.S. at 
620, 118 S.Ct. 1604. Unlike strictly procedural rules, 
“new rules of substantive criminal law are presump-
tively retroactive.” See, e.g., Santana-Madera v. 
United States, 260 F.3d 133, 138 (2d Cir.2001) (citing 
United States v. Mandanici, 205 F.3d 519, 525 (2d 
Cir.2000)), cert. denied, 534 U.S. 1083, 122 S.Ct. 817, 
151 L.Ed.2d 701 (2002). Thus, the Teague retroactiv-
ity bar does not apply if the rule Ring announced is 
substantive, rather than procedural, in nature. Bousley, 
523 U.S. at 620, 118 S.Ct. 1604. 
 

As Erie doctrine demonstrates in the context of 
civil litigation, the distinction between “substantive” 

and “procedural” is not always easy to divine. Erie 
R.R. Co. v. Tompkins, 304 U.S. 64, 58 S.Ct. 817, 82 
L.Ed. 1188 (1938); see also *1100Hanna v. Plumer, 
380 U.S. 460, 471-74, 85 S.Ct. 1136, 14 L.Ed.2d 8 
(1965); Guar. Trust Co. of N.Y. v. York, 326 U.S. 99, 
109, 65 S.Ct. 1464, 89 L.Ed. 2079 (1945). The Su-
preme Court acknowledged this problem in a 
pre-Teague consideration of the difference between 
substantive and procedural criminal law, noting that 
“[w]e would not suggest that the distinction that we 
draw is an ironclad one that will invariably result in 
the easy classification of cases in one category or the 
other.” Robinson, 409 U.S. at 509, 93 S.Ct. 876. 
 

[6] However difficult it is to locate, though, 
“[t]his distinction between substance and procedure is 
an important one in the habeas context.” Bousley, 523 
U.S. at 620, 118 S.Ct. 1604. In giving shape to this 
important distinction, the Supreme Court has under-
stood decisions of “criminal procedure” to be those 
decisions that implicate how the criminal trial process 
functions. Under Teague, only those decisions of 
“procedure” that insert into the criminal trial process a 
mechanism “ ‘without [which] the likelihood of an 
accurate conviction is seriously diminished’ ” apply 
retroactively. Id. (quoting Teague, 489 U.S. at 313, 
109 S.Ct. 1060). 
 

[7][8] Decisions of “substantive criminal law,” by 
contrast, are those that reach beyond issues of proce-
dural function and address the meaning, scope, and 
application of substantive criminal statutes. Id. (noting 
that a Supreme Court holding is “substantive” for 
Teague purposes when it impacts the scope and ap-
plication of a “substantive federal criminal statute”); 
see also Davis v. United States, 417 U.S. 333, 346, 94 
S.Ct. 2298, 41 L.Ed.2d 109 (1974) (including within 
the definition of “substantive” those decisions that 
remove primary conduct from the purview of criminal 
punishment). Thus, for Teague purposes, a new rule is 
one of “procedure” if it impacts the operation of the 
criminal trial process, and a new rule is one of “sub-
stance” if it alters the scope or modifies the applica-
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bility of a substantive criminal statute. Bousley, 523 
U.S. at 620, 118 S.Ct. 1604. 
 

In Bousley, the Supreme Court applied this sub-
stantive procedural logic, rejecting the government's 
Teague-based non-retroactivity argument because the 
case called for a construction of a federal statute. 
Teague, Chief Justice Rehnquist explained, “is inap-
plicable to the situation in which this Court decides the 
meaning of a criminal statute enacted by Congress.” 
Id. For the same reason, we recently determined that 
the rule announced in Richardson v. United States, 
526 U.S. 813, 815, 119 S.Ct. 1707, 143 L.Ed.2d 985 
(1999), requiring jury unanimity on individual viola-
tions alleged as part of a continuing criminal enter-
prise, is substantive, not procedural, under Teague. 
See United States v. Montalvo, 331 F.3d 1052 (9th 
Cir.2003). All of our sister circuits that have consid-
ered the question agree with this categorization.FN6 
 

FN6. See, e.g., United States v. Bara-
jas-Diaz, 313 F.3d 1242, 1245 (10th 
Cir.2002); Ross v. United States, 289 F.3d 
677, 681 (11th Cir.2002), cert. denied, 537 
U.S. 1113, 123 S.Ct. 944, 154 L.Ed.2d 787 
(2003); Santana-Madera, 260 F.3d at 
138-39; United States v. Lopez, 248 F.3d 
427, 431-32 (5th Cir.), cert. denied, 534 U.S. 
898, 122 S.Ct. 222, 151 L.Ed.2d 158 (2001); 
Lanier v. United States, 220 F.3d 833, 838 
(7th Cir.2000); Murr v. United States, 200 
F.3d 895, 905-06 (6th Cir.2000). 

 
“[S]ignificant” to both this court's and our sister 

circuits' understanding of Richardson's rule as sub-
stantive is the fact that Richardson “was ‘decid[ing ] 
the meaning of a criminal statute.’ ”   Montalvo, 331 
F.3d at 1056 (citation omitted; alteration in original); 
see also Murr, 200 F.3d at 906. Explaining or rede-
fining elements of an offense, we observed in 
Montalvo, constitutes a decision of substantive crim-
inal law *1101 for Teague purposes. 331 F.3d at 
1055-56; see also United States v. Dashney, 52 F.3d 

298, 299 (10th Cir.1995). Thus, because Richardson 
expressly “analyz[ed] what constitutes ‘elements' as 
opposed to brute facts or ‘means' ” of an offense, the 
rule Richardson announced was substantive for 
Teague purposes. Montalvo, 331 F.3d at 1056.FN7 
 

FN7. In contrast, our opinion in United States 
v. Buckland, 289 F.3d 558 (9th Cir.) (en 
banc), cert. denied, 535 U.S. 1105, 122 S.Ct. 
2314, 152 L.Ed.2d 1067 (2002), illustrates 
how a decision with some substantive im-
plications may be considered a procedural 
rule for Teague purposes. In Buckland, we 
assessed the impact of Apprendi v. New 
Jersey, 530 U.S. 466, 120 S.Ct. 2348, 147 
L.Ed.2d 435 (2000), on “type and quantity” 
findings under 21 U.S.C. § 841(b). 289 F.3d 
at 562-63. Apprendi held that “[o]ther than 
the fact of a prior conviction, any fact that 
increases the penalty for a crime beyond the 
prescribed statutory maximum must be 
submitted to a jury, and proved beyond a 
reasonable doubt.” 530 U.S. at 490, 120 S.Ct. 
2348. Rejecting the contention that Apprendi 
rendered § 841 unconstitutional, id. at 564, 
120 S.Ct. 2348, we concluded that Apprendi 
did not alter, restructure, or redefine as a 
matter of New Jersey law the substantive 
elements of the underlying offense there at 
issue, nor did it create or resurrect a separate 
substantive offense. Further, we noted, 
Apprendi did not demand that we do so when 
assessing “type and quantity” evidence under 
§ 841. Id. at 565, 568, 120 S.Ct. 2348. Ra-
ther, Apprendi imposed a particular proce-
dure through which the existing “ ‘elements' 
in § 841 [ ]” must be established, viz., 
through submission to the jury and proof 
beyond a reasonable doubt. Id. Accordingly, 
we determined in Buckland that the impact of 
Apprendi on “type and quantity” under § 841 
was one of a procedural-not substantive-ilk. 
Id. at 563, 120 S.Ct. 2348 (noting that 
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Apprendi was retroactive nevertheless be-
cause the case arose through direct review) 
(citing Griffith, 479 U.S. at 328, 107 S.Ct. 
708). 

 
In the habeas context in particular, as Chief Judge 

Becker has observed, there are those cases that do “not 
fall neatly under either the substantive or procedural 
doctrinal category.” United States v. Woods, 986 F.2d 
669, 677 (3d Cir.1993). In such cases, “the best ap-
proach is to recognize that [the case at issue] is neither 
entirely substantive nor procedural.” Id. at 678. Ring is 
such a decision. 
 

In one sense, Ring-like Apprendi-announced a 
procedural rule: Ring mandated that a jury, rather than 
a judge, must find aggravating circumstances in a 
capital case. Ring's holding thus addressed, at least in 
part, the procedure by which any capital trial must be 
conducted. See Cannon v. Mullin, 297 F.3d 989, 994 
(10th Cir.2002) (assessing the operation of Ring on 
Oklahoma law).FN8 
 

FN8. The Eleventh Circuit did not address 
the question of whether Ring had substantive 
impact on Florida law in its consideration of 
whether Teague barred the retroactive ap-
plication of Ring. See Turner, 339 F.3d at 
1282-86, *33-*37. Thus, our consideration in 
this respect is different from the issue ad-
dressed by the Eleventh Circuit. To the extent 
that the Eleventh Circuit relied on a pure 
analogy to Apprendi in its Ring analysis, we 
respectfully disagree with its conclusions. 

 
In the context of substantive Arizona criminal 

law, however, Ring did more than answer a strictly 
procedural question. Thus, Ring is unlike Apprendi, in 
which the Supreme Court expressly declared that its 
decision had no impact on substantive criminal law, 
noting that “[t]he substantive basis for New Jersey's 
enhancement is not at issue.” 530 U.S. at 475, 120 

S.Ct. 2348. By important contrast, the substantive 
basis for Arizona's capital sentencing scheme was 
precisely at issue in Ring.FN9 Ring rendered Arizona's 
substantive*1102 capital murder statute unconstitu-
tional. More than a procedural holding, Ring effected a 
redefinition of Arizona capital murder law, restoring, 
as a matter of substantive law, an earlier Arizona legal 
paradigm in which murder and capital murder are 
separate substantive offenses with different essential 
elements and different forms of potential punishment. 
That is, as applied to the particular Arizona murder 
statute at issue here, Ring's holding was “substantive” 
for Teague purposes. See Bousley, 523 U.S. at 620, 
118 S.Ct. 1604 (noting that a Supreme Court holding 
is “substantive” when it impacts the scope and appli-
cation of a “substantive federal criminal statute”). A 
careful analysis of the structure and history of the 
relevant Arizona statutes, coupled with a close ex-
amination of the underlying rationale of Ring and the 
Supreme Court's related jurisprudence, reveals that 
Ring is, as to Arizona, a “substantive” decision, even 
if its form is partially procedural. 
 

FN9. In its assessment of the “linkage” be-
tween Ring and Apprendi, the dissent con-
tends that we hitch our distinction of 
Apprendi solely to the putative inapplicabil-
ity of harmless-error analysis in the Ring 
context. However, the crux of the analysis is 
different. What “distance[s]” Ring from 
Apprendi is not simply a harmless error 
consequence. Rather, the very focus of the 
Supreme Court's analysis in the two cases 
proves Ring and Apprendi distinct: Apprendi 
expressly refused to reach “[t]he substantive 
basis” of law at issue in that case, see 530 
U.S. at 475, 120 S.Ct. 2348; Ring, con-
versely, did reach the relevant substantive 
basis. See 536 U.S. at 589-90, 122 S.Ct. 
2428. In eliding this aspect of Ring's analy-
sis, the dissent both overstates Ring's affinity 
to Apprendi and mischaracterizes the first 
step of our “syllogism.” See Dissent at 
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12789. The “substantive” aspect of Ring rests 
on more than the creation of a separate sub-
stantive offense. It rests, in addition, on the 
Supreme Court's wholesale invalidation of 
Arizona's capital sentencing scheme. See 
Bousley, 523 U.S. at 620, 118 S.Ct. 1604. 
This kind of consideration of the “substantive 
basis” of the law was wholly absent from the 
Supreme Court's analysis and decision in 
Apprendi. 

 
In 1901, the Territory of Arizona enacted its first 

death penalty statute, leaving capital sentencing to the 
discretion of the jury except where the defendant 
entered a plea of guilty. See Ariz. Territorial Rev. 
Stat., tit. 8, § 174 (1901). In relevant part, the 1901 
Arizona statute provided that 
 

[e]very person guilty of murder in the first degree 
shall suffer death or imprisonment ... for life, at the 
discretion of the jury trying the same, or, upon the 
plea of guilty, the court shall determine the same. 

 
Id. 

 
In 1916, Arizona abolished the death penalty by 

state initiative, see Act of Dec. 8, 1916, 1917 Ariz. 
Session Laws, Initiative and Referendum Measures, at 
4-5, but the 1901 death penalty statute was restored 
through similar political means in 1918. See Act of 
Dec. 5, 1918, 1919 Ariz. Sess. Laws, Initiative and 
Referendum Measures, at 18. 
 

Following the 1918 initiative, Arizona's death 
penalty scheme remained largely unchanged for more 
than 50 years. From 1919 until 1972, Arizona com-
mitted the decision as to whether to impose the penalty 
of death following a criminal trial to the complete 
discretion of the jury. See Hernandez v. State, 43 Ariz. 
424, 32 P.2d 18, 20-21 (1934) (“It is clear from this 
that the question of punishment in first-degree murder 
cases is wholly within the jury's discretion and that the 

court has no duty in connection therewith other than to 
advise it that it must determine which of the penal-
ties-death or life imprisonment-shall be imposed upon 
the defendant if it finds him guilty of that offense.”). 
 

In 1972, however, the Supreme Court held that 
death penalty statutes vesting complete discretion in 
the judge or in the jury, like Arizona's, were uncon-
stitutional. Furman v. Georgia, 408 U.S. 238, 92 S.Ct. 
2726, 33 L.Ed.2d 346 (1972) (per curiam). The impact 
of Furman particularly is instructive*1103 in this 
context. There was no doubt, importantly, that Fur-
man had retroactive effect. See Moore v. Illinois, 408 
U.S. 786, 800, 92 S.Ct. 2562, 33 L.Ed.2d 706 (1972) 
(applying Furman on habeas review); United States v. 
Johnson, 457 U.S. 537, 550, 102 S.Ct. 2579, 73 
L.Ed.2d 202 (1982) (discussing same). Following the 
dictates of Furman and Stewart v. Massachusetts, 408 
U.S. 845, 92 S.Ct. 2845, 33 L.Ed.2d 744 (1972), the 
Supreme Court vacated a number of Arizona death 
sentences, both on direct appeal and on collateral 
habeas review. See, e.g., Alford v. Eyman, 408 U.S. 
939, 92 S.Ct. 2874, 33 L.Ed.2d 762 (1972) (habeas); 
Kruchten v. Eyman, 408 U.S. 934, 92 S.Ct. 2853, 33 
L.Ed.2d 748 (1972) (habeas); Sims v.   Eyman, 408 
U.S. 934, 92 S.Ct. 2850, 33 L.Ed.2d 746 (1972) (ha-
beas); Gause v. Arizona, 409 U.S. 815, 93 S.Ct. 192, 
34 L.Ed.2d 71 (1972) (direct review). In light of this 
Supreme Court precedent, the Arizona Supreme Court 
declared the Arizona death penalty statute to be un-
constitutional under the Eighth and Fourteenth 
Amendments. See State v. Endreson, 109 Ariz. 117, 
506 P.2d 248, 254 (1973). The Arizona court 
acknowledged, after examining the structure of the 
relevant Arizona criminal statutes, that the Supreme 
Court, through Furman, had “abolished ‘capital of-
fenses' in Arizona” substantively. In re Tarr, 109 Ariz. 
264, 508 P.2d 728, 729 (1973). In short, the effect of 
Furman in declaring Arizona's capital murder statute 
unconstitutional was unquestionably substantive. 
 

A year later, in 1973, Arizona enacted a new 
“capital offense” statute. This new statute established 
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sentencing standards in capital cases and provided for 
sentencing by judge, rather than by jury. See Act of 
May 14, 1973, ch. 138, § 5, 1973 Ariz. Sess. Laws 
966, 968-70. The 1973 statute identified six aggra-
vating circumstances and four mitigating circum-
stances for sentencing courts to consider and required 
the court to impose a death sentence only if it found 
(1) one or more aggravating circumstances to exist and 
(2) no counter-vailing mitigating circumstances “suf-
ficiently substantial to call for leniency.” Id. In State v. 
Richmond, 114 Ariz. 186, 560 P.2d 41 (1976), the 
Arizona Supreme Court upheld the constitutionality of 
the 1973 death penalty statute. 
 

But the Supreme Court's decisions in Lockett v. 
Ohio, 438 U.S. 586, 98 S.Ct. 2954, 57 L.Ed.2d 973 
(1978), and Bell v. Ohio, 438 U.S. 637, 98 S.Ct. 2977, 
57 L.Ed.2d 1010 (1978), which declared unconstitu-
tional death penalty statutes that restricted the right of 
the defendant to show mitigating circumstances in 
capital cases raised anew questions of whether the 
1973 Arizona statute could pass constitutional muster. 
To this end, in Bishop v. Arizona, 439 U.S. 810, 99 
S.Ct. 69, 58 L.Ed.2d 103 (1978), the Supreme Court 
vacated and remanded an Arizona death sentence for 
reconsideration in light of Lockett. Following this 
remand, the Arizona Supreme Court held that Arizo-
na's 1973 death penalty statute was unconstitutional 
insofar as it precluded the defendant from proving 
non-statutory mitigating circumstances. State v. 
Watson, 120 Ariz. 441, 586 P.2d 1253, 1257 (1978). 
 

Soon thereafter, in 1979, the Arizona legislature 
amended the State's death penalty statute to conform 
to Lockett by defining as relevant mitigating circum-
stances “any factors offered by the state or the de-
fendant which are relevant in determining whether to 
impose a sentence less than death.” These factors 
included, but were not limited to, the factors enumer-
ated in the statute itself. Act of May 1, 1979, ch. 144, § 
1, 1979 Ariz. Sess. Laws 449, at 450-51. The legisla-
ture added various aggravating and mitigating factors 
to the terms of the statute in 1977, 1978, 1984, and 

1985, but, during this period, the *1104 essential 
structure of Arizona's death penalty statute remained 
the same. In 1983, the United States Supreme Court 
confirmed that, to be constitutional under the Eighth 
Amendment, a state's capital sentencing scheme must 
“genuinely narrow the class of persons eligible for the 
death penalty and must reasonably justify the imposi-
tion of a more severe sentence on the defendant 
compared to others found guilty of murder.” Zant v. 
Stephens, 462 U.S. 862, 877, 103 S.Ct. 2733, 77 
L.Ed.2d 235 (1983). Finding at least one aggravating 
factor “narrows the class of persons eligible for the 
death penalty.” Lowenfield v. Phelps, 484 U.S. 231, 
244, 108 S.Ct. 546, 98 L.Ed.2d 568 (1988). Arizona's 
substantive revisions to its capital murder statute were 
designed to pass these constitutional requirements. 
Thus, as a result of Furman and its progeny, the crime 
of capital murder in Arizona was substantively altered. 
As Justice Thomas has observed: “[I]n the area of 
capital punishment, unlike any other area, we have 
imposed special constraints on a legislature's ability to 
determine what facts shall lead to what punish-
ment-we have restricted the legislature's ability to 
define crimes.” Apprendi, 530 U.S. at 522-23, 120 
S.Ct. 2348 (Thomas, J., concurring). 
 

In 1988, we considered a defendant's Sixth 
Amendment challenge to the Arizona death penalty 
statute. See Adamson v. Ricketts, 865 F.2d 1011 (9th 
Cir.1988) (en banc). In Adamson, we noted that, 
“[u]nder Arizona's revised code, all murder is not 
capital murder,” id. at 1025, and that, under the code, 
Arizona had in effect defined capital murder to be a 
substantive offense separate from non-capital murder. 
Id. at 1026; see id. at 1025 (“[W]e recognize that the 
mere use of labels ... to compartmentalize the func-
tions of judge and jury[ ] does not negate the very real 
possibility that what are called ‘sentencing’ decisions 
may in fact usurp jury factfinding responsibilities.”). 
We concluded in Adamson that, because the Arizona 
statute required the finding of aggravating factors 
before the death penalty could be imposed, the Ari-
zona statute made these aggravating factors elements 
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of the “distinctive offense of capital murder,” not 
mere sentencing factors relevant to increasing the 
punishment for a lesser offense. Id. at 1026-27 (em-
phasis in original). Accordingly, we held that “Ari-
zona's aggravating circumstances function as elements 
of the crime of capital murder requiring a jury's de-
termination.” Id. at 1027. Based on this understanding 
of Arizona law, we found Arizona's identification and 
treatment of the “elements of the crime of capital 
murder as sentencing factors for determination by a 
judge,” rather than as offense elements to be deter-
mined by the jury, to be “impermissibl[e]” and “in 
violation of the Sixth Amendment.” Id. at 1029. 
 

In Walton, the Supreme Court abrogated our de-
cision in Adamson. In pertinent part, Walton held that 
aggravating circumstances under Arizona law were 
only “sentencing considerations,” not “elements of the 
offense” of capital murder. Id. at 648, 110 S.Ct. 3047 
(citing Poland v. Arizona, 476 U.S. 147, 156, 106 
S.Ct. 1749, 90 L.Ed.2d 123 (1986)). But cf. id. at 
710-14, 110 S.Ct. 3047 (Stevens, J., dissenting) 
(suggesting that, “under Arizona law,” the aggravating 
factors are “elements of a capital crime [ ] [that] must 
be determined by a jury”) (citations omitted). Thus, 
Walton refuted our decision in Adamson and con-
cluded “that the Arizona capital sentencing scheme 
does not violate the Sixth Amendment.” Id. at 649. 
 

Ring expressly overruled Walton in relevant part. 
536 U.S. at 589, 122 S.Ct. 2428. In considering the 
same statutory scheme at issue in Walton and Ad-
amson, Ring squarely rejected Walton's interpreta-
tion*1105 of Arizona law, holding that “Arizona's 
enumerated aggravating factors operate as ‘the func-
tional equivalent of an element of a greater offense.’ ” 
Id. at 609, 122 S.Ct. 2428 (quoting Apprendi, 530 U.S. 
at 494 n. 19, 120 S.Ct. 2348). 
 

In so doing, Ring restored, as a matter of sub-
stantive law, the pre-Walton structure of capital mur-
der law in Arizona; and, in so doing, Ring confirmed 
what we stated in Adamson: Under substantive Ari-

zona law, there is a distinct offense of capital murder, 
and the aggravating circumstances that must be 
proven to a jury in order to impose a death sentence 
are elements of that distinct capital offense. 865 F.2d 
at 1025-28; see also Sattazahn v. Pennsylvania, 537 
U.S. 101, 123 S.Ct. 732, 739, 154 L.Ed.2d 588 (2003) 
(“Put simply, if the existence of any fact (other than a 
prior conviction) increases the maximum punishment 
that may be imposed on a defendant, that fact-no 
matter how the State labels it-constitutes an element, 
and must be found by a jury beyond a reasonable 
doubt.”) (opinion of Scalia, J.). That is, when Ring 
displaced Walton, the effect was to declare Arizona's 
understanding and treatment of the separate crime of 
capital murder, as Arizona defined it, unconstitutional. 
And when Ring overruled Walton, repositioning Ari-
zona's aggravating factors as elements of the separate 
offense of capital murder and reshaping the structure 
of Arizona murder law, it necessarily altered both the 
substance of the offense of capital murder in Arizona 
and the substance of Arizona murder law more gen-
erally. Cf. Jones v. United States, 526 U.S. 227, 229, 
119 S.Ct. 1215, 143 L.Ed.2d 311 (1999) (holding that 
the federal carjacking statute established three sepa-
rate offenses rather than a single crime with a choice 
of three maximum penalties). In response to Ring, the 
Arizona Supreme Court vacated all death sentences in 
cases pending on direct appeal, see State v. Smith, 203 
Ariz. 75, 50 P.3d 825, 831 (2002), and the Arizona 
legislature once more changed the substantive law 
pertaining to capital punishment-this time providing 
for jury sentencing in capital cases. See Act of Apr. 27, 
2001, ch. 260, § 1, 2001 Ariz. Sess. Laws 1334, 1334. 
 

Ring's understanding of capital murder as an of-
fense both greater than and distinct from other murder 
crimes is neither unusual among the various States nor 
unrecognized by the Supreme Court. See, e.g., Atkins 
v. Virginia, 536 U.S. 304, 307 n. 1, 122 S.Ct. 2242, 
153 L.Ed.2d 335 (2002) (noting that the two defend-
ants were both “indicted for capital murder” but “[t]he 
prosecution ultimately permitted [one] to plead guilty 
to first-degree murder in exchange for [ ] testimony 
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against” the other); Beck v. Alabama, 447 U.S. 625, 
628, 100 S.Ct. 2382, 65 L.Ed.2d 392 (1980) (noting 
that Alabama law treats “[f]elony murder [as][ ] a 
lesser included offense of the capital crime of rob-
bery-intentional killing”). 
 

In assessing the operation of Apprendi, in fact, 
Justice Scalia recently explained that “the underlying 
offense of ‘murder’ is a distinct, lesser included of-
fense of ‘murder plus one or more aggravating cir-
cumstances.’ ”   Sattazahn, 123 S.Ct. at 739. Noting 
that there was “no principled reason to distinguish ... 
what constitutes an offense for purposes of the Sixth 
Amendment's jury-trial guarantee and what consti-
tutes an ‘offence’ for purposes of the Fifth Amend-
ment's Double Jeopardy Clause,” Justice Scalia con-
cluded “that ‘murder plus one or more aggravating 
circumstances' is a separate offense from ‘murder’ 
simpliciter.” Id. at 739-40 (also citing Ring for the 
proposition that “ ‘first-degree murder’ ... is properly 
understood to be a lesser included offense of 
‘first-degree murder plus aggravating circum-
stance(s)’ ”); see also *1106Apprendi, 530 U.S. at 
501, 120 S.Ct. 2348 (Thomas, J., concurring) (“[I]f the 
legislature defines some core crime and then provides 
for increasing the punishment of that crime upon a 
finding of some aggravating fact[,] ... the core crime 
and the aggravating fact together constitute an ag-
gravated crime.... The aggravating fact is an element 
of the aggravated crime.”). 
 

Ring compelled Arizona to reorder its substantive 
murder law in order to recognize this two-offense 
structure. With regard to Arizona murder law, then, 
Ring did more than announce a procedural rule 
vis-a-vis whether a judge or a jury is to decide if el-
ements of a particular offense have been proven sat-
isfactorily. Ring reintroduced “capital murder” as a 
separate substantive offense under Arizona law, rede-
fining, in the process, what the substantive elements of 
this “separate offense” of capital murder are. See 
Apprendi, 530 U.S. at 541, 120 S.Ct. 2348 (O'Connor, 
J., dissenting) (observing that the Arizona first-degree 

murder statute “authorizes a maximum penalty of 
death only in a formal sense” and only to the extent it 
explicitly cross-references the separate Arizona stat-
utory provision requiring the finding of an aggravating 
circumstance before imposition of the death penalty). 
In this sense, Ring had an inescapably substantive 
impact in Arizona for Teague purposes.FN10 
 

FN10. Justice O'Connor recognized this in 
her dissent in Ring, noting that “[t]he Court 
effectively declares five States' capital sen-
tencing schemes unconstitutional.” Ring, 536 
U.S. at 620, 122 S.Ct. 2428 (O'Connor, J., 
dissenting) (referencing Arizona, Idaho, 
Montana, Colorado, and Nebraska). 

 
To be sure, states must ensure that their capital 

sentencing schemes comply with the minimal proce-
dural requirements set forth in Ring. Still, in the con-
text of Arizona capital murder law, Ring's rule is not 
limited to procedure. Ring did, as to Arizona, an-
nounce a substantive rule: It “decide[d] the meaning of 
a criminal statute,” see Bousley, 523 U.S. at 620, 118 
S.Ct. 1604, and it did so in a manner that both rede-
fined the separate substantive offense of “capital 
murder” in Arizona and reinserted the distinction 
between murder and capital murder into Arizona's 
substantive criminal law structure. Under the Supreme 
Court's articulation of “substantive” decisions in 
Bousley, then, Ring announced a “substantive” rule, 
Bousley, 523 U.S. at 620, 118 S.Ct. 1604, for it “al-
tered the meaning of [Arizona's] substantive criminal 
law.” Santana-Madera, 260 F.3d at 139; cf. Cannon, 
297 F.3d at 994 (holding Ring's rule to be procedural 
in a different capital murder context). When a decision 
affects the substantive elements of an offense, or how 
an offense is defined, it is necessarily a decision of 
substantive law. Dashney, 52 F.3d at 299. And be-
cause Ring is a “substantive” decision with regard to 
the meaning, structure, and ambit of the relevant pro-
visions of Arizona's criminal law, Teague does not bar 
retroactive application of Ring to cases decided under 
those Arizona provisions, regardless of whether those 
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cases are considered on direct or collateral review. 
 

The Arizona Supreme Court considered this 
question in State v. Towery, 204 Ariz. 386, 64 P.3d 
828 (2003), and concluded that Ring was not a sub-
stantive decision. Id. at 833. More recently, the Ari-
zona Supreme Court considered related issues in State 
v. Ring, 204 Ariz. 534, 65 P.3d 915 (2003) (“Ring II 
”). In each case, the Arizona Supreme Court's con-
clusion was founded on an interpretation of federal 
law, namely a construction of Teague and Allen v. 
Hardy, 478 U.S. 255, 106 S.Ct. 2878, 92 L.Ed.2d 199 
(1986) (per curiam), in Towery and an analysis of the 
Ex Post Facto Clause in Ring II. Because the decisions 
in Towery and Ring II rest on federal law, and not state 
law, they do not bind us. *1107Moore v. Sims, 442 
U.S. 415, 428, 99 S.Ct. 2371, 60 L.Ed.2d 994 (1979) 
(reiterating the familiar maxim that state courts pos-
sess final interpretive “authority” only regarding 
“laws of the state”) (citing R. R. Comm'n v. Pullman 
Co., 312 U.S. 496, 498, 61 S.Ct. 643, 85 L.Ed. 971 
(1941), and Gilchrist v. Interborough Co., 279 U.S. 
159, 49 S.Ct. 282, 73 L.Ed. 652 (1929)); 
Kern-Limerick, Inc. v. Scurlock, 347 U.S. 110, 121, 74 
S.Ct. 403, 98 L.Ed. 546 (1954) (noting that a federal 
court “decide[s] for itself facts or constructions upon 
which federal constitutional issues rest”); Crew Levick 
Co. v. Pennsylvania, 245 U.S. 292, 38 S.Ct. 126, 62 
L.Ed. 295 (1917) (noting that federal courts determine 
federal questions independently); see also Haynes v. 
Washington, 373 U.S. 503, 515-16, 83 S.Ct. 1336, 10 
L.Ed.2d 513 (1963); Congoleum Corp. v. DLW 
Aktiengesellschaft, 729 F.2d 1240, 1242 (9th 
Cir.1984); Calkins v. Graham, 667 F.2d 1292, 1295 n. 
1 (9th Cir.1982). This is particularly true in the Eighth 
Amendment context. Wainwright v. Goode, 464 U.S. 
78, 84, 104 S.Ct. 378, 78 L.Ed.2d 187 (1983). None-
theless, the two opinions are worthy of analysis. 
 

In Towery, the Arizona Supreme Court correctly 
concluded that Ring's rule is partially procedural un-
der Teague. For the reasons previously stated, how-
ever, we respectfully disagree with Towery's conclu-

sion that Ring's rule is entirely procedural. Ring's 
invalidation of Arizona's capital murder statute under 
the United States Constitution did more than alter 
“who decides.” Towery, 64 P.3d at 833. It restructured 
Arizona law and it redefined, as a substantive matter, 
how that law operates. It is, thus, incorrect to conclude 
that the repositioning of aggravating factors as ele-
ments of a separate offense did not constitute a “sub-
stantive” rule. Such a construction ignores that Ring's 
restructuring of the elements of the separate offense of 
capital murder is, at the very least, a determination of 
the “meaning of a criminal statute,” which is precisely 
the kind of decision that Towery itself recognizes as 
“substantive.” Id. at 832. Of equal importance is the 
fact that Ring's revival of the pre-Walton two-offense 
structure of Arizona murder law does “address the 
criminal significance of certain facts,” another kind of 
decision that Towery recognizes as “substantive.” Id. 
 

The Arizona Supreme Court's analogy to 
Apprendi in Towery is flawed as well. As noted above, 
in Apprendi, “[t]he substantive basis for New Jersey's 
enhancement [was ] not at issue.” 530 U.S. at 475, 120 
S.Ct. 2348. In Ring, conversely, the substantive basis 
of Arizona's capital murder regime was at issue, so 
much so that Ring restored as a matter of substantive 
law the pre-Walton capital murder paradigm in Ari-
zona. As we held in Adamson, this regime had defined 
capital murder as a substantive offense separate from 
non-capital murder. 865 F.2d at 1026. This distinction 
was required to satisfy the Eighth Amendment's re-
quirement that a capital sentencing scheme “genuinely 
narrow the class of persons eligible for the death 
penalty.” Zant, 462 U.S. at 877, 103 S.Ct. 2733. Ring 
further required the Arizona legislature to amend the 
Arizona murder statute to conform to the requirements 
of the United States Constitution. 
 

The Arizona Supreme Court's Ex Post Facto 
analysis in Ring II likewise does not alter our analysis. 
In Ring II, the Arizona Supreme Court concluded that 
applying Arizona's new sentencing statutes to previ-
ously convicted defendants did not violate the federal 
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or state prohibitions against Ex Post Facto application 
of laws. Ring II, 65 P.3d at 928. To reach this con-
clusion, Ring II relied on three decisions: the Supreme 
Court's decisions in Dobbert v. Florida, 432 U.S. 282, 
97 S.Ct. 2290, 53 L.Ed.2d 344 (1977), and Collins v. 
Youngblood, 497 U.S. 37, 110 S.Ct. 2715, 111 
L.Ed.2d 30 (1990), and the Arizona Supreme*1108 
Court's decision in State v. Correll, 148 Ariz. 468, 715 
P.2d 721 (1986), rev'd in part on other grounds by 
Correll v. Stewart, 137 F.3d 1404 (9th Cir.1998). Ring 
II, 65 P.3d at 926-28. Like Dobbert, Ring II con-
cluded, “the statutory change between the two sen-
tencing methods was ‘clearly procedural’ ” in that this 
legislative enactment merely addressed the “who 
decides” question. Id. at 927 (quoting Dobbert, 432 
U.S. at 293-94, 97 S.Ct. 2290). 
 

In contrast to the post-Ring legislative changes at 
issue in Ring II, the Supreme Court's Ring decision 
itself was not merely procedural. Ring declared a 
portion of Arizona's prior law unconstitutional, de-
manded a redefinition of the meaning of that criminal 
statute, and prompted the legislative response at issue 
in Ring II, not by announcing a purely procedural rule, 
but by announcing, as a matter of substantive law, that 
Arizona's understanding and treatment of the separate 
crime of capital murder was unconstitutional. This is 
exactly the kind of decision that is “substantive” under 
Bousley, 523 U.S. at 620, 118 S.Ct. 1604. Indeed, the 
very case law on which Ring II relies understands 
precisely this kind of rule to be of a “substantive na-
ture.” See Collins, 497 U.S. at 51, 110 S.Ct. 2715 
(noting that a rule is substantive in the Ex Post Facto 
context where it implicates “the definition of crimes, 
defenses, or punishments”); Correll, 715 P.2d at 735 
(holding that changes relating to aggravating circum-
stances constituted substantive changes to the offense 
of capital murder). 
 

Teague requires a different analytical lens from 
the one used by the Arizona Supreme Court in Ring II. 
We do not necessarily assess whether the action of the 
Arizona legislature, in response to Ring, effected a 

“substantive” change to Arizona law; rather, we ex-
amine whether the rule announced by the Supreme 
Court in Ring was a “substantive” one for Teague 
purposes. Analyzed under Teague, the rule announced 
by the Supreme Court in Ring, with its restructuring of 
Arizona murder law and its redefinition of the separate 
crime of capital murder, is necessarily a “substantive” 
rule. See Bousley, 523 U.S. at 620, 118 S.Ct. 1604. 
Thus, Teague does not bar its application in this case. 
 

V 
[9] In addition to Ring's substantive effect on 

Arizona law, a full Teague analysis of the unique 
procedural aspects of Ring provides an independent 
basis upon which to apply Ring retroactively to cases 
on collateral review. 
 

A 
In undertaking a Teague procedural analysis, we 

first must ascertain the date that Summerlin's convic-
tion became final. Caspari, 510 U.S. at 390, 114 S.Ct. 
948. Here, the Arizona Supreme Court denied re-
hearing of its opinion affirming his conviction and 
death sentence in 1984, see State v. Summerlin, 675 
P.2d at 686, and Summerlin did not file a petition for a 
writ of certiorari with the Supreme Court. The relevant 
date thus is 1984. See Lambrix, 520 U.S. at 527, 117 
S.Ct. 1517 (noting that the defendant's conviction 
became final when his time for filing a petition for a 
writ of certiorari expired). 
 

Next, we “survey the legal landscape” as it ex-
isted in 1984 to determine whether the result in Ring 
was dictated by then existing precedent. Graham, 506 
U.S. at 468, 113 S.Ct. 892. Such examination is not 
limited to Supreme Court decisions. Williams v. Tay-
lor, 529 U.S. 362, 381, 120 S.Ct. 1495, 146 L.Ed.2d 
389 (2000). Summerlin's conviction became final 
before the Supreme Court had decided Ring, which 
overturned Walton, which in turn abrogated our deci-
sion in Adamson. 
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*1109 Summerlin contends that Ring does not 
announce a new rule because Adamson had found that 
Arizona's sentencing scheme denied defendants the 
“right to a jury decision on the elements of the crime in 
violation of the Sixth and Fourteenth Amendments.” 
865 F.2d at 1023. Regardless of the merits of such 
argument for convictions made final in 1988, the 
operative time period is 1984. At that time, Summerlin 
in fact raised this exact challenge to the Arizona Su-
preme Court, which soundly rejected it. State v. 
Summerlin, 675 P.2d at 695. The state supreme court 
reasoned that Proffitt v. Florida, 428 U.S. 242, 96 
S.Ct. 2960, 49 L.Ed.2d 913 (1976), foreclosed such a 
challenge for two reasons. First, Proffitt found that 
jury sentencing in the capital context never has been 
held to be “constitutionally required,” and second, the 
United States Supreme Court speculated that judicial 
sentencing “should lead, if anything, to even greater 
consistency” in capital punishment. State v. 
Summerlin, 675 P.2d at 695 (quoting Proffitt, 428 U.S. 
at 252, 96 S.Ct. 2960) (internal quotation marks 
omitted). 
 

[10][11] “[T]he Teague doctrine ‘validates rea-
sonable, good faith interpretations of existing prece-
dents made by state courts even though they are shown 
to be contrary to later decisions.’ ” O'Dell, 521 U.S. at 
156, 117 S.Ct. 1969 (quoting Butler v. McKellar, 494 
U.S. 407, 414, 110 S.Ct. 1212, 108 L.Ed.2d 347 
(1990)). Further, “there can be no dispute that a deci-
sion announces a new rule if it expressly overrules a 
prior decision,” Graham, 506 U.S. at 467, 113 S.Ct. 
892, which Ring indisputably did. Ring, 536 U.S. at 
608-609, 122 S.Ct. 2428. 
 

We therefore cannot say that a state court in 1984 
“would have acted objectively unreasonably by not 
extending the relief later sought in federal court.” 
O'Dell, 521 U.S. at 156, 117 S.Ct. 1969. Summerlin's 
argument fails because there is no doubt that Ring 
announced a new rule as that term is construed for 
Teague purposes. We must then proceed to the third 
stage of analysis, namely whether either of Teague's 

two exceptions apply. 
 

B 
The first Teague exception examines whether 

certain primary conduct has been decriminalized or 
whether certain classes of individuals are immunized 
from specified forms of punishment by the newly 
announced rule. Saffle v. Parks, 494 U.S. 484, 494, 
110 S.Ct. 1257, 108 L.Ed.2d 415 (1990) (permitting 
retroactive application of a new rule “if the rule places 
a class of private conduct beyond the power of the 
State to proscribe or addresses a substantive categor-
ical guarantee accorded by the Constitution”) (internal 
citations, quotation marks, and modifications omit-
ted). Because Ring did not “decriminalize a class of 
conduct nor prohibit the imposition of capital pun-
ishment on a particular class of persons,” Graham, 
506 U.S. at 477, 113 S.Ct. 892 (quoting Saffle, 494 
U.S. at 495, 110 S.Ct. 1257), the first exception is 
inapplicable to the instant ruling. 
 

C 
To fall within the second Teague exception, a new 

rule must: (1) seriously enhance the accuracy of the 
proceeding and (2) alter our understanding of bedrock 
procedural elements essential to the fairness of the 
proceeding. Sawyer v. Smith, 497 U.S. 227, 242, 110 
S.Ct. 2822, 111 L.Ed.2d 193 (1990). 
 

1 
In considering Ring's effect on the accuracy of the 

proceeding, it is important to note that this is a capital 
case. “Where the State imposes the death penalty for a 
particular crime, ... the Eighth Amendment imposes 
special limitations on that *1110 process.” Payne v. 
Tennessee, 501 U.S. 808, 824, 111 S.Ct. 2597, 115 
L.Ed.2d 720 (1991). Under Teague, the focus on the 
“accuracy of the ... proceeding” generally is under-
stood to mean “accurac [y][in] determin[ing] ... in-
nocence or guilt.” Graham, 506 U.S. at 478, 113 S.Ct. 
892 (internal quotation marks omitted). However, as 
the United States Supreme Court has stated, penal-
ty-phase proceedings also “ ‘have the hallmarks of the 
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trial on guilt or innocence.’ ” Sattazahn, 123 S.Ct. at 
737 (quoting Bullington v. Missouri, 451 U.S. 430, 
439, 101 S.Ct. 1852, 68 L.Ed.2d 270 (1981)). For this 
reason, a verdict rejecting the imposition of the death 
penalty prohibits a subsequent capital prosecution. See 
id.; Bullington, 451 U.S. at 439, 101 S.Ct. 1852. This 
is consistent with the substantive consideration of 
capital murder as a crime distinct from ordinary 
murder. Sattazahn, 123 S.Ct. at 739. Accordingly, in 
the capital context, Teague's reference to “accuracy in 
the proceedings” contemplates the ultimate verdict in 
both the conviction and penalty phases. 
 

The Supreme Court has long recognized that, in 
the capital context, “the Eighth Amendment requires a 
greater degree of accuracy and factfinding than would 
be true in a noncapital case.” Gilmore v. Taylor, 508 
U.S. 333, 342, 113 S.Ct. 2112, 124 L.Ed.2d 306 
(1993).FN11 Indeed, as Justice Kennedy has observed, 
“[a]ll of our Eighth Amendment jurisprudence con-
cerning capital sentencing is directed toward the en-
hancement of reliability and accuracy in some sense.” 
Sawyer, 497 U.S. at 243, 110 S.Ct. 2822. Reformation 
of capital sentencing procedures has been presumed to 
meet the first requirement that the new rule substan-
tially enhance the accuracy of the legal proceeding at 
issue. See id. (but emphasizing that the second “bed-
rock procedural element” requirement also must be 
met). Thus, on its face, the procedure at issue in Ring 
is sufficient to meet the first component of Teague's 
second exception. Moreover, upon close examination, 
the actual impact of procedural change dictated by 
Ring provides further support for finding that the Ring 
rule enhances the accuracy of the determination of 
capital murder in Arizona. 
 

FN11. This concern is not merely theoretical. 
See James S. Liebman, et al., Broken System: 
Error Rates in Capital Cases, 1973-1995 at 5 
(2000) available at 
<http://justice.policy.net/jpreport/>. 

 
The Supreme Court recently observed that, in 

light of the past thirty years of actual experience, “the 
superiority of judicial factfinding in capital cases is far 
from evident.” Ring, 536 U.S. at 607, 122 S.Ct. 2428. 
An examination of the procedure at issue makes ap-
parent several reasons why fact-finding by a jury, 
rather than by a judge, is more likely to heighten the 
accuracy of capital sentencing proceedings in Arizo-
na. 
 

First, Arizona penalty-phase presentations to 
judges bear much greater resemblance to traditional 
non-capital sentencing hearings than to proceedings 
required to “ ‘have the hallmarks of the trial on guilt or 
innocence.’ ”   Sattazahn, 123 S.Ct. at 737 (quoting 
Bullington, 451 U.S. at 439, 101 S.Ct. 1852). Penalty 
phases in jury trials are characterized by the orderly 
presentation of evidence and argument. In contrast, 
penalty-phase presentations to Arizona judges are 
capable of being extremely truncated affairs with 
heavy reliance on presentence reports and sentencing 
memoranda, and with formal court proceedings fre-
quently limited to a brief argument by counsel. 
Whether this has been the product of the participants 
treating penalty-phase trials as mere sentencing hear-
ings, or whether this is the natural product of the 
shorthand communication typical of non-capital sen-
tencing proceedings is unknown. However, the results 
are clear. A *1111 quick survey of recent Ninth Cir-
cuit cases from Arizona illustrates the point. See, e.g., 
Beaty v. Stewart, 303 F.3d 975, 988 (9th Cir.2002) (no 
mitigating evidence presented), petition for cert. filed, 
No. 02-1611, 71 U.S.L.W. 3530 (Jan. 23, 2003); 
Lambright v. Stewart, 241 F.3d 1201, 1202-03 (9th 
Cir.2001) (no argument presented, and mitigating 
evidence consumed three transcript pages), cert. de-
nied, 534 U.S. 1118, 122 S.Ct. 930, 151 L.Ed.2d 892 
(2002); Smith v. Stewart, 189 F.3d 1004, 1010 (9th 
Cir.1999) (attorney asked court for advice on what 
legal and evidentiary considerations could be relevant 
in establishing mitigation; only brief argument on day 
of sentencing); Correll v. Stewart, 137 F.3d 1404, 
1410 (9th Cir.1998) (no defense witnesses presented; 
only brief argument); Clabourne, 64 F.3d at 1384 (no 
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witnesses presented; only one mitigating circumstance 
argued). 
 

In addition, because penalty-phase presentations 
to judges tend to resemble non-capital sentencing 
proceedings, the sentencing judge receives an inor-
dinate amount of inadmissible evidence, which he or 
she is expected to ignore. Indeed, the focus of penal-
ty-phase proceedings before judges has been the 
presentence report prepared by the probation officer, 
rather than evidence formally presented and tested at 
trial.FN12 
 

FN12. The capital murder statute effective at 
the time contemplated the consideration of 
presentence reports by capital sentencing 
judges. Ariz.Rev.Stat. § 13-703(C) (1998) 
(repealed Laws 1999, Ch. 104, § 1). Con-
sideration of presentence reports was routine. 
See, e.g., State v. Bocharski, 200 Ariz. 50, 22 
P.3d 43, 56 (2001); State v. Mann, 188 Ariz. 
220, 934 P.2d 784, 792 (1997); State v. 
Kemp, 185 Ariz. 52, 912 P.2d 1281, 1295 
(1996); State v. Gulbrandson, 184 Ariz. 46, 
906 P.2d 579, 599 (1995); State v. Stokley, 
182 Ariz. 505, 898 P.2d 454, 468 (1995); 
State v. Brewer, 170 Ariz. 486, 826 P.2d 783, 
801 (1992); see also infra note 12. 

 
Although presentence reports are an extremely 

useful sentencing tool, by their nature the information 
they contain is “generally hearsay, even remote hear-
say at the second and third remove.” United States v. 
Frushon, 10 F.3d 663, 666 (9th Cir.1993) (quoting 
United States v. Fine, 975 F.2d 596, 603 (9th 
Cir.1992)). As a result, presentence reports are gen-
erally inadmissible at trial to prove any of the hearsay 
reports they contain. See United States v. 
Matta-Ballesteros, 71 F.3d 754, 767 (9th Cir.1995), as 
amended by 98 F.3d 1100 (9th Cir.1996). Because 
they are not subject to evidentiary standards, presen-
tence reports may also contain factual errors.FN13 In 
Arizona capital cases, presentence reports have also 

frequently contained inadmissible victim impact 
statements, including sentencing recommendations 
from the victim's family.FN14 
 

FN13. During the period relevant to this case, 
a study commissioned by the Federal Judicial 
Center noted that “[t]he principal problem 
inherent in the use of the presentence report 
is its potential for introducing inaccurate or 
misleading information into the sentencing 
decision.” Stephen A. Fennell & William N. 
Hall, Due Process at Sentencing: An Empir-
ical and Legal Analysis of the Disclosure of 
Presentence Reports in Federal Courts, 93 
Harv. L.Rev. 1615, 1628 (1980). The study 
cited an Arizona state case as a primary 
example in which an inaccurate presentence 
report caused “defendants [to be] incarcer-
ated for a significantly longer period than 
they should have been because of untrue 
statements in the presentence report.” Id. at 
1628-29, 826 P.2d 783 (citing State v. Killi-
an, 91 Ariz. 140, 370 P.2d 287, 290 (1962)). 

 
FN14. See, e.g., State v. Sansing, 200 Ariz. 
347, 26 P.3d 1118, 1129 (2001), cert. 
granted and judgment vacated by Sansing v. 
Arizona, 536 U.S. 954, 122 S.Ct. 2654, 153 
L.Ed.2d 830 (2002); Bocharski, 22 P.3d at 
56; State v. Soto Fong, 187 Ariz. 186, 928 
P.2d 610, 633 (1996); State v. Spears, 184 
Ariz. 277, 908 P.2d 1062, 1077 (1996); 
Gulbrandson, 906 P.2d at 599; State v. Wil-
liams, 183 Ariz. 368, 904 P.2d 437, 454 
(1995); State v. Bolton, 182 Ariz. 290, 896 
P.2d 830 (1995); State v. Apelt, 176 Ariz. 
349, 861 P.2d 634, 644 (1993); Brewer, 826 
P.2d at 800; State v. Greenway, 170 Ariz. 
155, 823 P.2d 22, 29 (1992); State v. Amaya 
Ruiz, 166 Ariz. 152, 800 P.2d 1260, 1287 
(1990). 

 
*1112 In addition, capital sentencing judges in 



  
 

Page 31

341 F.3d 1082, 03 Cal. Daily Op. Serv. 8013, 2003 Daily Journal D.A.R. 9927
(Cite as: 341 F.3d 1082) 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 

Arizona have often received letters directly from the 
victim's family and friends expressing their opinions 
about sentencing, prompting the Arizona Supreme 
Court to explain that: “[w]e have no way of preventing 
members of the community from writing judges.” 
Mann, 934 P.2d at 792.FN15 The net result, prior to 
Ring, was a capital sentencing system that allowed a 
large amount of inadmissible evidence to be submitted 
to capital sentencing judges that could not be consid-
ered by a penalty-phase jury. 
 

FN15. Of course, the proper admission of 
victim impact evidence by itself does not 
necessarily violate the Eighth Amendment. 
Payne, 501 U.S. at 827, 111 S.Ct. 2597. 
However, the Supreme Court has held that 
“the admission of a victim's family members' 
characterizations and opinions about the 
crime, the defendant, and the appropriate 
sentence violates the Eighth Amendment.” 
Id. at 830 n. 2, 111 S.Ct. 2597 (citing Booth 
v. Maryland, 482 U.S. 496, 107 S.Ct. 2529, 
96 L.Ed.2d 440 (1987)). In addition, if the 
material “is so unduly prejudicial that it 
renders the trial fundamentally unfair, the 
Due Process Clause of the Fourteenth 
Amendment provides a mechanism for re-
lief.” Id. at 825, 111 S.Ct. 2597 (citing 
Darden v. Wainwright, 477 U.S. 168, 
179-183, 106 S.Ct. 2464, 91 L.Ed.2d 144 
(1986)). The Arizona Supreme Court has 
acknowledged that a defendant's constitu-
tional rights would be violated if a capital 
sentencing jury received sentencing recom-
mendations from the victim's family and 
friends, but has allowed capital sentencing 
judges to receive the information on the basis 
that judges will disregard “the irrelevant, in-
flammatory, and emotional factors.” Bolton, 
896 P.2d at 856. 

 
The penalty-phase presentation in the instant case 

was typical of pre-Ring Arizona capital sentencing 

cases and illustrates both problems. The actual pen-
alty-phase proceeding was exceedingly truncated and 
bore more resemblance to traditional non-capital 
judge sentencing than a trial. Before hearing any 
presentation by the parties, Judge Marquardt received 
a presentence report prepared by a probation officer 
who did not testify during the penalty phase. It con-
tained numerous sentencing recommendations from 
the victim's family and friends, police officers, and 
others. Attached to the presentence report were a large 
number of letters from members of the community 
expressing their opinions, including a petition with 
over 500 signatories. The presentence report also 
contained the probation officer's opinion as to the 
heinous nature of the crime and expressed her opinion 
as to the sentence that the judge should impose. 
 

In contrast, the formal presentations by the parties 
were extremely abbreviated. The admissible evidence 
actually presented to the judge paled in comparison 
with the inadmissible material contained in the 
presentence report. The State submitted a four-page 
sentencing memorandum urging imposition of the 
death penalty. Summerlin's attorney submitted noth-
ing. Neither side made an opening statement. The 
State's formal evidentiary presentation on aggravation 
consisted of less than one transcript page. Summerlin's 
counsel declined to introduce testimony as to mitiga-
tion; rather, he asked the judge only to review the 
material contained in the presentence report. Thus, the 
cumulative presentation of each side's case in chief 
resulted in less than one page of trial transcript. The 
only live testimony was a brief presentation by the 
State to rebut medical statements contained in the 
presentence report. When viewed by volume, well 
over ninety percent of the material received by the 
sentencing judge in this case could not have been 
presented to a capital sentencing jury. Such a pro-
ceeding*1113 is not one that bears “the hallmarks of a 
trial on guilt or innocence.” 
 

The point of this discussion is not to examine 
whether trial errors occurred in any particular case, 
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including this one, but to analyze whether requiring a 
jury to make the relevant findings would reduce the 
risk of an erroneous decision. A review of the cases 
demonstrates that judge capital sentencing proceed-
ings have been contaminated by a large volume of 
inadmissible evidence and marked by truncated 
presentations by the parties. We have presumed that 
the sentencing judge could sort out the truly relevant, 
admissible evidence from this morass. The relevant 
question is not whether judges have been able to do so, 
but whether subjecting penalty-phase evidence to the 
crucible of a formal trial by jury would reduce the risk 
of error. 
 

There is little doubt that it would. As Harry 
Kalven, Jr. and Hans Zeisel described it in their sem-
inal study on the jury system: 
 

In addition to his wide experience with the likeli-
hood that the defendant before him is guilty, the 
judge is exposed to prejudicial information which 
the law, in its regard for the right of the defendant, 
aims to screen out of the evaluation of his guilt or 
innocence. The law's ideal in this situation may be 
something of a libertarian luxury. Our only point is 
that the law cannot easily achieve it without a jury. 

 
Harry Kalven, Jr. & Hans Zeisel, The American 

Jury 127 (Little, Brown 1966). 
 

If there is any place in which adherence to evi-
dentiary rules, constitutional restraints, and the de-
fendant's confrontation rights is paramount, it must be 
when the defendant is exposed to the penalty of death. 
Subjecting penalty-phase presentations to the rigors 
and restrictions of a jury trial necessarily will improve 
the quality of presentation and diminish the risk of an 
erroneous verdict. 
 

A second primary accuracy-enhancing role of a 
jury in capital cases is to make the important moral 
decisions inherent in rendering a capital verdict. The 

Supreme Court “has emphasized that a sentence of 
death must reflect an ethical judgment about the 
‘moral guilt’ of the defendant.” Schiro v. Indiana, 475 
U.S. 1036, 1038, 106 S.Ct. 1247, 89 L.Ed.2d 355 
(1986) (Marshall, J., dissenting from the denial of 
certiorari) (citing Enmund v. Florida, 458 U.S. 782, 
800-01, 102 S.Ct. 3368, 73 L.Ed.2d 1140 (1982)). One 
of the critical functions of a jury in a capital case is to 
“maintain a link between contemporary community 
values and the penal system.” Witherspoon v. Illinois, 
391 U.S. 510, 520 n. 15, 88 S.Ct. 1770, 20 L.Ed.2d 
776 (1968). Thus, “in a capital sentencing proceeding, 
the Government has ‘a strong interest in having the 
jury express the conscience of the community on the 
ultimate question of life or death.’ ” Jones v. United 
States, 527 U.S. 373, 382, 119 S.Ct. 2090, 144 
L.Ed.2d 370 (1999) (quoting Lowenfield v. Phelps, 
484 U.S. 231, 238, 108 S.Ct. 546, 98 L.Ed.2d 568 
(1988)). 
 

“ ‘[T]he men and women of the jury may be re-
garded as a microcosm of the community.’ ” Harris v. 
Alabama, 513 U.S. 504, 517, 115 S.Ct. 1031, 130 
L.Ed.2d 1004 (1995) (Stevens, J., dissenting) (quoting 
Royal Commission on Capital Punishment 1949-1953, 
Report 200 (1953)). There could “therefore be no 
more appropriate body to decide whether the fel-
low-citizen whom they have found guilty of murder 
should suffer the penalty of death prescribed by the 
law or should receive a lesser punishment.” Id. Thus, 
as Justice Breyer noted in his concurring opinion in 
Ring, entrusting a jury with the authority to impose a 
capital verdict is an important procedural safeguard, 
because the jury *1114 members “are more attuned to 
the community's moral sensibility,” “reflect more 
accurately the composition and experiences of the 
community as a whole,” and act to “express the con-
science of the community on the ultimate question of 
life or death.” 536 U.S. at 615-16, 122 S.Ct. 2428 
(Breyer, J., concurring in the judgment) (internal ci-
tations and quotation marks omitted). FN16 
 

FN16. The dissent assails the use of juries in 
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capital sentencing. This criticism misses the 
central issue. The presence of some imper-
fections in jury sentencing does not affect the 
conclusion that juries are ultimately more 
accurate than judges. While individual jurors 
may hold emotional or legally inaccurate 
views, the requirement of unanimity across 
twelve individuals significantly reduces the 
chance that these views will hold sway. 
Moreover, the fact that some jurors feel 
sympathy or pity does not imply that the 
verdict is ultimately governed by these emo-
tions. See, e.g., Stephen P. Garvey, The 
Emotional Economy of Capital Sentencing, 
75 N.Y.U. L.Rev. 26, 65 (2000) (noting the 
lack of correlation between feelings of 
sympathy or pity and a juror's final vote). 

 
This principle is not only true as a general matter 

in capital murder verdicts, but it has specific applica-
tion to determination of some of the aggravating fac-
tors contained in Arizona's death penalty scheme. For 
example, one of the two aggravating circumstances 
found by Judge Marquardt in this case was that the 
murder was committed “in an especially heinous, 
cruel or depraved manner.” Ariz.Rev.Stat. § 13 
703(F)(6). The Arizona Supreme Court has noted that 
these are “admittedly broad subjective terms.” State v. 
Vickers, 159 Ariz. 532, 768 P.2d 1177, 1188 n. 2 
(1989). The assessment of whether a crime is “hei-
nous” depends on the “mental state and attitude of the 
perpetrator as reflected in his words and actions.” 
State v. Gretzler, 135 Ariz. 42, 659 P.2d 1, 10 (1983) 
(citations omitted). As we noted in discussing this 
aggravating factor in Adamson: “These assessments 
directly measure a defendant's' moral guilt and overall 
culpability-traditionally the jury's domain of deci-
sion.” 865 F.2d at 1027. 
 

These assessments may be influenced by the 
possible acclimation of the judge to the capital sen-
tencing process. Most jurors in capital cases will never 
sit on another case in which the death penalty is 

sought. Judges, by contrast, confront death penalty 
cases on a regular and sometimes routine basis in 
Arizona. For instance, Judge Marquardt, who sen-
tenced Summerlin to death, imposed capital punish-
ment on James Fisher in a separate case on the same 
day. A reasonable inference from the habituation 
brought about by imposing capital punishment under 
near rote conditions is that a judge may be less likely 
to reflect the current conscience of the community and 
more likely to consider imposing a death penalty as 
just another criminal sentence. Indeed, when ques-
tioned about another capital case in which his judg-
ment was being assailed because he purportedly slept 
through portions of the short penalty-phase hearing, 
Judge Marquardt answered that he was unable to recall 
the case, but “said he had no doubt that the death 
penalty was warranted.” Adam Liptak, Judge's Drug 
Use at Issue in 2 Death Sentences, N.Y. TIMES, May 
16, 2002, at A1. “These guys have sentenced them-
selves,” he is reported to have said. Id. 
 

Of course, Judge Marquardt's conduct is not at all 
representative of the Arizona judiciary-a point that 
must be underscored. However, the extremity of his 
actions highlights the potential risk of accuracy loss 
when a capital decision is reposed in a single deci-
sion-maker who may be habituated to the process, or 
who may not treat capital sentencing in accordance 
with the heightened requirements that the Eighth 
Amendment imposes. Obviously, *1115 in 
Summerlin's case, the concern is not merely theoreti-
cal. 
 

In addition, unlike judges, juries do not stand for 
election in Arizona and therefore are less apt to be 
influenced by external considerations when making 
their decisions. As Justice Stevens has commented, 
“given the political pressures they face, judges are far 
more likely than juries to impose the death penalty.” 
Harris, 513 U.S. at 521, 115 S.Ct. 1031 (Stevens, J., 
dissenting). This postulate has empirical support: 
Judges who face election are far more likely to impose 
the death penalty than either juries or appointed 
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judges. See Stephen B. Bright & Patrick J. Keenan, 
Judges and the Politics of Death: Deciding Between 
the Bill of Rights and the Next Election in Capital 
Cases, 75 B.U. L.Rev. 759, 793-94 (1995) (discussing 
studies documenting the existence of a statistical-
ly-significant correlation between an increased over-
ride of juries' recommendations against the death 
penalty by state judges and occurrence of judicial 
elections in Alabama, Florida, and Indiana); Fred B. 
Burnside, Comment, Dying to Get Elected: A Chal-
lenge to the Jury Override, 1999 Wis. L.Rev. 1017, 
1039-44 (same); see also Sam Kamin, Harmless Error 
and the Rights/Remedies Split, 88 Va. L.Rev. 1, 62 
(2002) (citing empirical examination of death penalty 
decisions issued by the California Supreme Court 
between 1976 and 1996). It also has anecdotal sup-
port.FN17 
 

FN17. See John Blume & Theodore Eisen-
berg, Judicial Politics, Death Penalty Ap-
peals, and Case Selection: An Empirical 
Study, 72 S. Cal. L.Rev. 465, 470-75 (1999) 
(describing a variety of campaigns to unseat 
state judges based on their alleged failure to 
impose or affirm death sentences); Stephen 
B. Bright et al., Breaking the Most Vulnera-
ble Branch: Do Rising Threats to Judicial 
Independence Preclude Due Process in 
Capital Cases, 31 Colum. Hum. Rts. L.Rev. 
123 passim (1999) (providing additional 
examples of judges under attack due to the 
outcomes of capital cases over which they 
presided); Symposium, Politics and the 
Death Penalty: Can Rational Discourse and 
Due Process Survive the Perceived Political 
Pressure?, 21 Fordham Urb. L.J. 239, 
270-73 (1994) (presenting statements by 
judges participating in symposium in which 
they described criticism they faced during 
elections based on their decisions in capital 
cases). 

 
These reasons underscore Justice Breyer's ob-

servation in Ring that “the danger of unwarranted 
imposition of the penalty cannot be avoided unless 
‘the decision to impose the death penalty is made by a 
jury rather than by a single governmental official.’ ” 
536 U.S. at 618, 122 S.Ct. 2428 (Breyer, J., concurring 
in the judgment) (quoting Spaziano v. Florida, 468 
U.S. 447, 469, 104 S.Ct. 3154, 82 L.Ed.2d 340 (1984) 
(Stevens, J., concurring in part and dissenting in part)). 
 

For all of these reasons, exemplified by the facts 
of this case, there is little doubt that the rule an-
nounced in Ring will significantly improve the accu-
racy of capital trials in Arizona. This conclusion is 
not-and should not be considered as-a negative as-
sessment of the many excellent state trial judges in 
Arizona, many of whom have been national leaders in 
improving the jury system. See, e.g., B. Michael Dann 
& George Logan III, Jury Reform: The Arizona Ex-
perience, 79 Judicature 280 (1996). However, the 
structure of Arizona capital sentencing allows ex-
tra-judicial factors to enter into the ultimate judgment 
such as the consideration of inadmissible evidence, 
political pressure, truncated evidentiary presentation, 
and prior experience with other capital defendants that 
would be absent from a jury's consideration of penal-
ty-phase evidence. 
 

If the allegations concerning Judge Marquardt are 
true, Summerlin's fate was determined by a 
drug-impaired judge, habituated to treating penal-
ty-phase trials the *1116 same as non-capital sen-
tencing, who relied upon inadmissible evidence in 
making the factual findings that sentenced Summerlin 
to death. Although no system is perfect, relying on a 
jury to administer capital punishment unquestionably 
reduces the risk of error by reposing trust in twelve 
individuals who must agree as to the presence of ag-
gravating factors beyond a reasonable doubt, whose 
continued job security is not threatened by their deci-
sion, and whose consideration is based solely on ad-
missible evidence subject to the rigors of 
cross-examination. 
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Taking into account the heightened attention that 
the Eighth Amendment obligates us to afford capital 
cases, the inevitable conclusion must be that a re-
quirement of capital findings made by a jury will 
improve the accuracy of Arizona capital murder trials. 
 

2 
The second requirement of the Teague exception 

provides that the newly announced rule must be a 
“watershed rule” that alters our understanding of 
bedrock procedural elements essential to the fairness 
of the proceeding. Sawyer, 497 U.S. at 242, 110 S.Ct. 
2822. Although Eighth Amendment concerns are 
implicated in Ring, the bedrock procedural element at 
issue is the provision of the Sixth Amendment right to 
a jury trial. 
 

Ring not only changed the substantive criminal 
law of Arizona, but it fundamentally altered the pro-
cedural structure of capital sentencing applicable to all 
states. Ring established the bedrock principle that, 
under the Sixth Amendment, a jury verdict is required 
on the finding of aggravated circumstances necessary 
to the imposition of the death penalty. 536 U.S. at 609, 
122 S.Ct. 2428. Ring requires the vacation of a capital 
judgment based on judge-made findings. 
 

A structural error is a “defect affecting the 
framework within which the trial proceeds, rather than 
simply an error in the trial process itself.” Arizona v. 
Fulminante, 499 U.S. 279, 310, 111 S.Ct. 1246, 113 
L.Ed.2d 302 (1991). If structural error is present, “a 
criminal trial cannot reliably serve its function as a 
vehicle for determination of guilt or innocence, and no 
criminal punishment may be regarded as fundamen-
tally fair.” Rose v. Clark, 478 U.S. 570, 577-78, 106 
S.Ct. 3101, 92 L.Ed.2d 460 (1986) (citation omitted). 
 

Depriving a capital defendant of his constitutional 
right to have a jury decide whether he is eligible for 
the death penalty is an error that necessarily affects the 
framework within which the trial proceeds. Indeed, 

the trial has proceeded under a completely incorrect, 
and constitutionally deficient, framework. In short, 
allowing a constitutionally-disqualified factfinder to 
decide the case is a structural error, and Ring error is 
not susceptible to harmless-error analysis. 
 

This conclusion is compelled by the analysis in 
Sullivan v. Louisiana, 508 U.S. 275, 113 S.Ct. 2078, 
124 L.Ed.2d 182 (1993). In that case, the Supreme 
Court considered whether a deficient reasona-
ble-doubt instruction FN18 was subject to harm-
less-error analysis. Id. at 277, 113 S.Ct. 2078. In re-
solving the question, Justice Scalia first noted that the 
Sixth Amendment right to a jury trial “includes, of 
course, as its most important element, the right to have 
the jury, rather than the judge, reach the requisite 
finding.” Id. at 277, 113 S.Ct. 2078 (citing *1117Sparf 
v. United States, 156 U.S. 51, 105-06, 15 S.Ct. 273, 39 
L.Ed. 343 (1895)). To determine whether harmless 
error exists, he noted, the Supreme Court must ex-
amine “the basis on which ‘the jury actually rested its 
verdict.’ ” Id. at 279 (quoting Yates v. Evatt, 500 U.S. 
391, 404, 111 S.Ct. 1884, 114 L.Ed.2d 432 (1991) 
(emphasis added in Sullivan )). Given that, Justice 
Scalia observed the “illogic of harmless-error review” 
under those circumstances because a review could 
occur only if a court “hypothesize[d] a guilty verdict 
that was never in fact rendered.” Id. at 279-80, 113 
S.Ct. 2078. The Court thus concluded that the Cage 
error was structural because any constitutionally de-
fective reasonable doubt jury instruction “vitiates all 
the jury's findings” and “[a] reviewing court can only 
engage in pure speculation-its view of what a rea-
sonable jury would have done.” Id. at 281, 111 S.Ct. 
328 (emphasis in original). “And when it does that, 
‘the wrong entity judge[s] the defendant guilty.’ ” Id. 
(quoting Rose, 478 U.S. at 578, 106 S.Ct. 3101) (al-
teration in original). 
 

FN18. The instruction at issue in Sullivan 
was similar to the one held unconstitutional 
in Cage v. Louisiana, 498 U.S. 39, 111 S.Ct. 
328, 112 L.Ed.2d 339 (1990) (per curiam). 
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Thus, the question in Sullivan was whether 
Cage error was subject to harmless-error 
analysis under Chapman v. California, 386 
U.S. 18, 87 S.Ct. 824, 17 L.Ed.2d 705 
(1967). 

 
In our case, the wrong entity found Summerlin to 

be guilty of a capital crime. Here, as in Sullivan, there 
was no jury verdict within the meaning of the Sixth 
Amendment and no constitutionally cognizable find-
ing to review. A complete deprivation of the right to a 
jury is an error that does not arise during a presenta-
tion to a jury. Rather, such an error indisputably af-
fects “the framework within which the trial proceeds.” 
Rose, 478 U.S. at 570, 106 S.Ct. 3101. This type of 
error cannot be cured, or determined harmless, by 
examining other mitigating circumstances that may 
have been presented at trial because, as Justice Scalia 
observed: 
 

The Sixth Amendment requires more than appellate 
speculation about a hypothetical jury's action, or 
else directed verdicts for the State would be sus-
tainable on appeal; it requires an actual jury finding 
of guilty. 

 
 Sullivan, 508 U.S. at 280, 113 S.Ct. 2078 (citing 

Bollenbach v. United States, 326 U.S. 607, 614, 66 
S.Ct. 402, 90 L.Ed. 350 (1946)).FN19 
 

FN19. Likewise, we have held that a consti-
tutionally deficient indictment is a structural 
defect requiring reversal because the in-
dictment “fail[ed] to ensure that [the de-
fendant] was prosecuted only ‘on the basis of 
the facts presented to the grand jury.’ ” 
United States v. Du Bo, 186 F.3d 1177, 1179 
(9th Cir.1999) (quoting United States v. Rosi, 
27 F.3d 409, 414 (9th Cir.1994)). We noted 
that “[f]ailing to enforce this requirement 
would allow a court to ‘guess as to what was 
in the minds of the grand jury at the time they 

returned the indictment.’ ” Id. (quoting 
United States v. Keith, 605 F.2d 462, 464 (9th 
Cir.1979)). 

 
Sullivan's logic thus applies with even greater 

force where, as here, there was no jury finding at all. 
As Justice Scalia observed in Sullivan, under the Sixth 
Amendment, a judge “may not direct a verdict for the 
State, no matter how overwhelming the evidence.” Id. 
at 277, 113 S.Ct. 2078. If a judge is constitutionally 
precluded from directing a verdict for the State, then, 
perforce, a judge sitting without a jury cannot consti-
tutionally enter a judgment of conviction for capital 
murder. In this sense, Ring error indisputably affects 
the framework of the trial and must therefore consti-
tute structural error. 
 

The Supreme Court's recent opinion in Nguyen v. 
United States, 539U.S. 69, 123 S.Ct. 2130, 156 
L.Ed.2d 64 (2003), reaffirms that any decision of an 
improperly constituted judicial body must be va-
cated. In Nguyen, the Supreme Court assessed a series 
of judgments rendered by a federal appellate court 
panel on which a “non Article III judge” served. 539 
U.S. at ---- - ----, 123 S.Ct. at 2133-34. Vacating this 
group of judgments, the Supreme Court reasoned that 
an appellate *1118 panel that included a non-Article 
III judge proved an “impermissible” and “unauthor-
ized” decisional body, one that necessarily conflicted 
with a “strong policy concerning the proper admin-
istration of judicial business.” Id. at 2135-36 (citation 
and internal quotation marks omitted). Because the 
“validity” of the relevant judicial body was funda-
mentally flawed, and because this “plain defect” was 
incurable, Nguyen explained, the decisions reached by 
that body must be vacated. Id. at 2137-38; see also N. 
Pipeline Constr. Co. v. Marathon Pipe Line Co., 458 
U.S. 50, 83-85, 102 S.Ct. 2858, 73 L.Ed.2d 598 (1982) 
(holding that delegation to adjunct bankruptcy judges 
of powers beyond those conferred to non-Article III 
judges rendered an entire administrative scheme un-
constitutional). 
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The principle animating Sullivan, Nguyen, and 
Northern Pipeline provides that where an improperly 
constituted or situated tribunal reaches a decision, 
that decision is infected with a “plain defect” and must 
be vacated. Nguyen, 539 U.S. at ---- - ----, 123 S.Ct. at 
2137-38. Whether before an improperly constituted 
federal appellate panel, a flawed jury panel, a biased 
judge, or a judge without fact-finding authority in 
particular contexts, even an otherwise error-free trial 
is subject to reversal because the error affects the very 
framework within which the trial proceeds. Id. Such 
structural error indisputably arises here.FN20 
 

FN20. The Arizona Supreme Court did not 
have the benefit of Nguyen when it decided 
Towery and Ring II. Thus, the Court assumed 
that the question of “who[ ] decides” the ex-
istence of aggravating circumstances was 
susceptible to harmless-error review. 
Towery, 64 P.3d at 834-35. For the reasons 
already discussed, however, harmless error 
cannot be assessed in a void, and, without a 
jury finding, there is nothing for the appellate 
court to review. The Arizona Supreme Court 
primarily relied on Neder v. United States, 
527 U.S. 1, 119 S.Ct. 1827, 144 L.Ed.2d 35 
(1999), but Neder in fact buttresses, rather 
than controverts, our conclusion that Ring 
error is structural. In Neder, the Supreme 
Court held that the failure to submit a mate-
riality instruction was subject to harm-
less-error analysis. 527 U.S. at 8-15, 119 
S.Ct. 1827. This, the Arizona Supreme Court 
reasoned, was akin to depriving a defendant a 
jury trial in a capital case penalty phase. 
Towery, 64 P.3d at 834-35. But Neder itself 
provides the crucial analytic distinction by 
identifying structural errors not susceptible to 
harmless-error analysis, namely errors that 
“infect the entire trial process.” 527 U.S. at 8, 
119 S.Ct. 1827 (citing Brecht v. Abraham-
son, 507 U.S. at 630, 113 S.Ct. 1710). These 
are errors that “deprive defendants of'basic 

protections' without which ‘a criminal trial 
cannot reliably serve its function as a vehicle 
for determination of guilt or innocence ... and 
no criminal punishment may be regarded as 
fundamentally fair.’ ” Id. (quoting Rose, 478 
U.S. at 577-78, 106 S.Ct. 3101). Examples of 
structural error provided by Neder are racial 
discrimination in jury selection, see Vasquez 
v. Hillery, 474 U.S. 254, 106 S.Ct. 617, 88 
L.Ed.2d 598 (1986); biased judges, see 
Tumey v. Ohio, 273 U.S. 510, 47 S.Ct. 437, 
71 L.Ed. 749 (1927); and denials of public 
trials, see Waller v. Georgia, 467 U.S. 39, 
104 S.Ct. 2210, 81 L.Ed.2d 31 (1984). Neder, 
527 U.S. at 8, 119 S.Ct. 1827. As Neder 
makes clear, for structural error, it does 
matter “who decides” the case and in what 
context. There is a vast difference between 
not submitting the element of materiality to 
the jury for decision and having no jury de-
cision at all. 

 
Application of the heightened scrutiny com-

manded by the Eighth Amendment in capital cases 
underscores the structural nature of this Sixth 
Amendment constitutional infirmity. The Sixth Cir-
cuit recently considered whether harmless-error 
analysis could apply in a capital case under similar 
circumstances in Esparza v. Mitchell, 310 F.3d 414 
(6th Cir.2002), petition for cert. filed, Nos. 02-1369, 
02-8849, 71 U.S.L.W. 3613 (Mar. 4, 2003). In that 
case, the Sixth Circuit held that a death sentence could 
not be imposed when the state had failed to charge the 
aggravating circumstance and the jury had not found 
the aggravating circumstance beyond a *1119 rea-
sonable doubt. Id. at 420. In reaching its decision, the 
Sixth Circuit specifically rejected the theory that a 
harmless-error analysis under a Neder theory could 
apply, noting that “[t]here is no suggestion in the 
Chief Justice's opinion in Neder that harmless error 
would protect a directed verdict for the State on a 
crucial finding under the Eighth Amendment in a 
capital case.” Id. at 421. The court further noted: 
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Harmless-error review in [capital] cases should ap-
ply only when the jury has actually performed its 
function under the Eighth Amendment. The jury in 
this case never made a judgment at all on the only 
possible aggravating circumstance-a constitution-
ally indispensable requirement without which the 
death penalty cannot be imposed. The State's ar-
gument that the error here can be excused as harm-
less would lead to the conclusion that any, or all, 
elements required by a state's capital sentencing 
system may be supplied by judges rather than the 
jury. Neither the Eighth Amendment nor Ohio's 
own statutes adopted in order to comply with it 
permit such a gross deviation from the principle of 
jury sentencing according to expressly stated, clear 
statutory standards. 

 
Id. at 422. 

 
Given Ring' s declaration that a defendant is en-

titled under the Sixth Amendment to a jury verdict in 
the penalty phase of a capital case, the substitution of a 
non-jury verdict cannot be subject to harmless-error 
analysis. Ring error is one “ ‘affecting the framework 
within which the trial proceeds, rather than simply an 
error in the trial process itself.’ ”   Neder, 527 U.S. at 
8, 119 S.Ct. 1827 (quoting Fulminante, 499 U.S. at 
310, 111 S.Ct. 1246). 
 

3 
That Ring error is structural is a critical consid-

eration in determining whether the second Teague 
exception has been satisfied. It does not, however, end 
our inquiry. See Tyler v. Cain, 533 U.S. 656, 666-67, 
121 S.Ct. 2478, 150 L.Ed.2d 632 (2001). The Su-
preme Court has explained on numerous occasions 
that a “truly watershed case” is one of a “small core of 
rules” that is “groundbreaking.” See, e.g., O'Dell, 521 
U.S. at 167, 117 S.Ct. 1969; Caspari, 510 U.S. at 396, 
114 S.Ct. 948; Graham, 506 U.S. at 478, 113 S.Ct. 
892. The newly announced rule must enhance accu-

racy, improve fairness, and dictate “observance of 
those procedures that ... are implicit in the concept of 
ordered liberty.” Teague, 489 U.S. at 311, 109 S.Ct. 
1060 (plurality) (internal quotation marks omitted). 
 

As previously noted, the procedure at issue in 
Ring had been reviewed by the Supreme Court on 
prior occasions and had been found constitutionally 
sound. See Apprendi, 530 U.S. at 496-97, 120 S.Ct. 
2348; Walton, 497 U.S. at 649, 110 S.Ct. 3047. In a 
sharp reversal of course, however, the Supreme Court 
in Ring determined that when the Arizona court ad-
hered to prior Supreme Court law, it violated the de-
fendant's fundamental right to have his guilt deter-
mined by a jury trial. 
 

The Supreme Court's decision in Ring affects the 
structure of every capital trial and has rendered un-
constitutional every substantive statute in conflict with 
its dictates. It involves the structure of penalty-phase 
trials which, unlike non-capital sentencing proceed-
ings, are subject to the constraints of the Double 
Jeopardy Clause. Bullington, 451 U.S. at 439, 101 
S.Ct. 1852. Thus, Ring's effect on capital murder cases 
is akin to that of Furman, which declared that death 
penalty statutes vesting complete discretion in the 
judge or in the jury, like Arizona's, were unconstitu-
tional. Furman, as already noted, was given full ret-
roactive effect for the purposes*1120 of federal ha-
beas review. See Moore, 408 U.S. at 800, 92 S.Ct. 
2562. 
 

Ring's impact thus is far greater than the impact of 
the Mills/ McKoy rule, which some of our sister cir-
cuits have determined to be a “watershed rule” under 
Teague. See Gall v. Parker, 231 F.3d 265, 323-24 (6th 
Cir.2000), cert. denied, 533 U.S. 941, 121 S.Ct. 2577, 
150 L.Ed.2d 739 (2001); Williams v. Dixon, 961 F.2d 
448, 455-57 (4th Cir.1992).FN21 
 

FN21. The Mills/McKoy rule struck down 
state procedures that limited any given juror's 
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consideration of mitigating circumstances in 
capital sentencing to such evidence that the 
entire jury had found relevant. McKoy v. 
North Carolina, 494 U.S. 433, 110 S.Ct. 
1227, 108 L.Ed.2d 369 (1990); Mills v. 
Maryland, 486 U.S. 367, 108 S.Ct. 1860, 100 
L.Ed.2d 384 (1988). Both the Fourth and the 
Sixth Circuits have held that the 
“Mills/McKoy ” rule is a “watershed rule” 
that warrants retroactive application. 

 
In Williams, Chief Judge Ervin analyzed the 

Mills/McKoy rule in detail and concluded that: “Given 
the history of the Eighth Amendment jurisprudence 
and the constitutional requirement of individualized 
sentences, we believe that a rule striking down an 
arbitrary unanimity requirement has the same ‘pri-
macy and centrality’ of Gideon [v. Wainwright, 372 
U.S. 335, 83 S.Ct. 792, 9 L.Ed.2d 799 (1963)].” 961 
F.2d at 456. The Fourth Circuit underscored the lan-
guage in Mills that “it would certainly be the height of 
arbitrariness to allow or require the imposition of the 
death penalty under the circumstances [where one 
holdout juror prevents the consideration of mitigating 
evidence].” Id. (quoting Mills, 486 U.S. at 374, 108 
S.Ct. 1860) (emphasis added and alterations inserted 
in Williams ).FN22 
 

FN22. But see Cordova v. Collins, 953 F.2d 
167, 173 (5th Cir.1992) (holding without 
analysis that Teague bars retroactive appli-
cation); Miller v. Lockhart, 65 F.3d 676, 686 
& n. 6 (8th Cir.1995) (holding that Teague 
bars retroactive application of Mills and ob-
serving that the defendant never raised ar-
gument that Mills falls into a Teague excep-
tion). 

 
Ring does not merely announce a supplemental 

procedural safeguard. Rather, it establishes bedrock 
procedural requirements that affect the structure of 
every penalty-phase hearing in a capital case. Appli-
cation of the rule in Ring, like the Mills/McKoy rule 

and other watershed rules, will increase the accuracy 
of capital murder trials significantly. The absence of 
the rule's protection necessarily constitutes structural 
error and deprives a defendant of a fundamental right. 
 

Moreover, Ring implicates the foundation of the 
capital murder trial itself by declaring that judges are 
constitutionally unqualified to decide whether a de-
fendant is eligible for the death penalty. Thus, the rule 
in Ring is central to the conduct of every capital 
murder trial. Ring “effectively declare[d] five States' 
capital sentencing schemes unconstitutional,” Ring, 
536 U.S. at 621, 122 S.Ct. 2428 (O'Connor, J., dis-
senting), and cast doubt on the viability of at least four 
other state capital murder statutes. Id.; see also Brief 
for Amici Curiae Alabama, Colorado, Delaware, 
Florida, Idaho, Indiana, Mississippi, Montana, Ne-
braska, Nevada, New York District Attorney's Ass'n, 
Pennsylvania, South Carolina, Utah, and Virginia to 
the Supreme Court in Ring at *4 & n. 2, Ring (No. 
01-488), available at 2002 WL 481140. In short, Ring 
directly impacted the substance of approximately 
one-fourth of the 38 state capital murder statutes and 
established irreducible minimum structural require-
ments for all. It fundamentally altered our view of how 
the Sixth Amendment right to a jury trial affected the 
Eighth Amendment's requirement that state statutes 
narrow the class of individuals eligible for the penalty 
of death. By deciding that judges are not *1121 con-
stitutionally permitted to decide whether defendants 
are eligible for the death penalty, the Supreme Court 
altered the fundamental bedrock principles applicable 
to capital murder trials. When viewed in both theo-
retical and practical terms, Ring redefined the struc-
tural safeguards implicit in our concept of ordered 
liberty. 
 

The Teague doctrine was based on the notion that 
one of the “principal functions of habeas corpus[is] to 
assure that no man has been incarcerated under a 
procedure which creates an impermissibly large risk 
that the innocent will be convicted.” Bousley, 523 U.S. 
at 620, 118 S.Ct. 1604 (alteration in original; internal 
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quotation marks omitted). The rule announced in 
Ring, like other watershed rules, is designed to reduce 
significantly the risk of an erroneous capital verdict. 
Thus, the rule announced in Ring defines structural 
safeguards implicit in our concept of ordered liberty 
that are necessary to protect the fundamental fairness 
of capital murder trials. Ring satisfies the criteria of 
Teague and must be given retroactive effect on habeas 
review. 
 

D 
[12] The Warden's primary argument against ap-

plying Ring retroactively relies on United States v. 
Sanchez-Cervantes, in which we held that Apprendi 
may not be applied retroactively on habeas review. 
United States v. Sanchez-Cervantes, 282 F.3d 664, 
670 (9th Cir.2002). However, our analysis in 
Sanchez-Cervantes does not conflict with our conclu-
sion that Ring must be applied retroactively. First, as 
we have noted, the decision in Apprendi clearly was 
not one of substantive criminal law. Unlike the result 
in Ring, Apprendi did not cause the relevant statute to 
be declared unconstitutional. Second, Apprendi errors 
are not structural and therefore are subject to harm-
less-error analysis. Id. at 669-70 (citing Buckland, 277 
F.3d at 1184) (internal quotation marks omitted). 
Third, as we reasoned in Sanchez-Cervantes, 
Apprendi was neither a rule that greatly enhanced the 
accuracy of sentencing proceedings nor a “sweeping 
rule” in light of the finding that it “would apply only in 
a limited number of cases.” Id. at 669. Accordingly, it 
could not qualify as a “watershed” rule. Fourth, capital 
cases are structurally much different from non-capital 
criminal trials. As already noted, non-capital sen-
tencing has historically been within the province of the 
judge. In contrast, the penalty-phase proceeding of a 
capital murder case “resembles a trial,” Walton, 497 
U.S. at 704, 110 S.Ct. 3047, and, unlike the 
non-capital sentencing proceedings, is subject to the 
constraints of the Double Jeopardy Clause. See 
Bullington, 451 U.S. at 439, 101 S.Ct. 1852. Finally, 
the Eighth Amendment constraints applicable to cap-
ital trials demand a heightened analysis inapplicable to 

the usual Apprendi situation. Thus, neither 
Sanchez-Cervantes nor the retroactive application of 
Apprendi governs our analysis. 
 

VI 
In summary, we affirm the district court's judg-

ment denying Summerlin's petition for habeas corpus 
for relief from his conviction for first-degree murder. 
We hold, both on substantive and procedural grounds, 
that the Supreme Court's decision in Ring has retro-
active application to cases on federal habeas review. 
Thus, we reverse the judgment of the district court 
insofar as it relates to the imposition of the penalty of 
death. 
 

Given our resolution of the penalty-phase issues 
based on the retroactive application of Ring, we need 
not, and do not, reach the merits of any of the other 
penalty-phase errors raised on appeal. We also need 
not reach the issue of whether cumulative errors re-
quire reversal. 
 

*1122 AFFIRMED IN PART; REVERSED IN 
PART; REMANDED. 
 
REINHARDT, Circuit Judge, concurring. 

I join fully in Judge Thomas's excellent opinion 
for the court. I could not improve on the legal argu-
ments he has offered. I agree entirely that Ring estab-
lishes a new substantive rule and that to the extent the 
rule is procedural it constitutes a watershed rule that 
enhances the accuracy of capital sentencing and alters 
our understanding of a bedrock procedural provision. 
 

I write separately only to emphasize that a con-
trary result would be unthinkable in a society that 
considers itself both decent and rational. Few seri-
ously doubt that the death penalty is generally im-
posed in an arbitrary manner in this nation. The va-
garies of the process by which prosecutors select those 
they believe worthy of death; the chances that de-
fendants will be assigned incompetent rather than 
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competent legal counsel, and that such representation 
will continue throughout the state and federal direct 
and collateral proceedings; the fortuitous circum-
stances which in combination account for the 
fact-finders' decisions in capital proceedings as to who 
shall live or die: all result in a system of execution by 
chance or fate. And this is wholly aside from factors 
such as race, IQ, poverty, wealth, geography, and sex, 
each of which plays a significant part in the business 
of determining which persons the state decides to 
execute. 
 

But surely there is a limit to arbitrariness-even to 
arbitrariness in the imposition of the death penalty. 
And executing people because their cases came too 
early-because their appeals ended before the Supreme 
Court belatedly came to the realization that it had 
made a grievous constitutional error in its interpreta-
tion of death penalty law, that it had erred when it 
failed to recognize that the United States Constitution 
prohibits judges, rather than jurors, from making 
critical factual decisions regarding life and death in 
capital cases-is surely arbitrariness that surpasses all 
bounds. 
 

It is not uncommon for the Supreme Court to 
make significant errors in interpreting the constitution, 
see, e.g., Plessy v. Ferguson, 163 U.S. 537, 16 S.Ct. 
1138, 41 L.Ed. 256 (1896); Bowers v. Hardwick, 478 
U.S. 186, 106 S.Ct. 2841, 92 L.Ed.2d 140 (1986); 
Walton v. Arizona, 497 U.S. 639, 110 S.Ct. 3047, 111 
L.Ed.2d 511 (1990), and to correct those errors when 
it recognizes its mistakes, see, e.g., Brown v. Bd. of 
Educ., 347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873 
(1954); Lawrence v. Texas, 539 U.S. 558, 123 S.Ct. 
2472, 156 L.Ed.2d 508 (2003); Ring v. Arizona, 536 
U.S. 584, 122 S.Ct. 2428, 153 L.Ed.2d 556 (2002). 
The Court is to be commended for the integrity it 
displays in acknowledging its failures in such cases. 
Ordinarily, the consequences are that the judicial 
reversal is greeted with relief and the error has no 
further adverse effects. Certainly, all must agree that 
constitutional errors made by the Court should not 

have any greater adverse consequences than neces-
sary. Here, however, in the dissent's view, additional 
people should now be put to death following uncon-
stitutional proceedings even though the Court has 
recognized the unconstitutionality inherent in those 
future executions, and even though had the Court not 
erred initially, the death sentences in question would 
previously have been set aside. To me, this represents 
a seriously warped view of the nature of our legal 
system, and the relationship of that system to its ul-
timate objective: justice. 
 

The dissent expresses a peculiar lack of confi-
dence in juries, and states that the “conscience of the 
community is not necessarily the fairest adjudication 
for a capital *1123 defendant” because considerations 
of race and other biases influence jurors' actions. Our 
recent experience shows precisely the opposite. When 
the Attorney General decided to order federal death 
penalty prosecutions in a far wider range of cases and 
places than ever before, juries responded by express-
ing the “conscience of the community.” Since General 
Ashcroft has launched his expanded federal death 
penalty campaign, sometimes over the objections of 
local federal prosecutors, juries have returned 21 ver-
dicts. In 20 of them they have voted for life rather than 
death.FN1 Despite those who distrust it, the “con-
science of the community” is indeed, a fair, demo-
cratic, and unbiased expression of societal values. To 
distrust juries is plainly to distrust democracy. 
 

FN1. See list of cases on file in Clerk's office. 
 

But even more important, my dissenting col-
leagues believe that it is perfectly proper for the state 
to execute individuals who were deprived of their 
constitutional right to have a jury make their death 
penalty decisions, if the judicial machinery had 
brought the direct appeal portion of their legal pro-
ceedings to an end before the day on which the Su-
preme Court recognized its constitutional error. In 
other words, my colleagues believe that those who had 
reached the stage of habeas proceedings as of the day 
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of the Court's belated enlightenment may be executed, 
but those who were still awaiting a final answer to 
their appeals may not. 
 

Wholly aside from the fact that the majority is 
unquestionably correct with respect to its careful 
analysis of retroactivity law, I remind my dissenting 
colleagues that “death is different.” Ring v. Arizona, 
536 U.S. 584, 606, 122 S.Ct. 2428, 153 L.Ed.2d 556 
(2002); Ford v. Wainwright, 477 U.S. 399, 411, 106 
S.Ct. 2595, 91 L.Ed.2d 335 (1986) (plurality opinion) 
(“This especial concern [for reliability in capital pro-
ceedings] is a natural consequence of the knowledge 
that execution is the most irremediable and unfath-
omable of penalties; that death is different”); Gardner 
v. Florida, 430 U.S. 349, 357, 97 S.Ct. 1197, 51 
L.Ed.2d 393 (1977) (plurality opinion); Woodson v. 
North Carolina, 428 U.S. 280, 305, 96 S.Ct. 2978, 49 
L.Ed.2d 944 (1976) (plurality opinion); Furman v. 
Georgia, 408 U.S. 238, 289, 92 S.Ct. 2726, 33 
L.Ed.2d 346 (1972) (Brennan, J., concurring) (“The 
unusual severity of death is manifested most clearly in 
its finality and enormity. Death, in these respects, is in 
a class by itself.”). We do not execute people ac-
cording to ordinary legal principles that may be good 
enough for our more routine decisions. When the state 
assumes the role of the Deity, it must exercise greater 
care. Thus, even if the dissenting argument were more 
closely attuned to traditional retroactivity law-even if 
that law demanded a different result in run-of-the-mill 
cases-I would not apply those rules here. In order to 
understand why, we need only look to the facts re-
vealing the inherent fallibility of our criminal justice 
system. 
 

This country imposed approximately 5,760 death 
sentences between 1973 and 1995.FN2 During that 
time, “courts found serous, reversible error in nearly 
7 of every 10 of the thousands of capital sentences that 
were fully reviewed during the period.” FN3 State 
courts reviewed 4,578 of those cases and reversed 
41% for serious error on direct appeal; another 10% 
were reversed on state collateral review.FN4 Feder-

al*1124 courts found error in 40% of the 599 cases 
which state courts affirmed. 82% of defendants who 
received a second trial after a successful state collat-
eral petition did not receive a death sentence; 7% of 
those defendants were found innocent or had their 
charges dropped. Recently in Illinois, a conservative 
Governor declared a moratorium on executions after 
discovering that since the death penalty was reinstat-
ed, more individuals convicted of capital crimes and 
sent to death row had been exonerated than executed. 
Following a full investigation, he pardoned some of 
the prisoners on death row and commuted the sen-
tences of the rest.FN5 Since 1973, one hundred and 
eight people nationwide have been released from 
death row upon evidence of their innocence; there is 
no comparable statistic yet available for those who 
have been executed.FN6 It is virtually certain that other 
people who are actually innocent-much less those 
convicted in violation of the Constitution-currently 
await execution. 
 

FN2. See James S. Liebman, et al., Broken 
System: Error Rates in Capital Cases, 
1973-1995 at 5 (2000) available at <http:// 
justice.policy.net/jpreport/>. 

 
FN3. Id. at i (emphasis added). 

 
FN4. See id. at 38-40. 

 
FN5. See, e.g., Jodi Wilgoren, Citing Issue of 
Fairness, Governor Clears out Death Row in 
Illinois, N.Y. TIMES, Jan. 12, 2003, at 1. 

 
FN6. See Death Penalty Info. Ctr., Innocence 
and the Death Penalty, at 
www.deathpenaltyinfo.org/article.php? 
did=412 & scid =6 (visited July 5, 2003). As 
of June 2003, DNA tests-a reasonably new 
scientific development-have established the 
innocence of at least 128 individuals who 
were wrongly convicted and imprisoned. See 
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David Feige, The Dark Side of Innocence, 
N.Y. TIMES, June 15, 2003, § 6, at 15. 

 
Let me put the abstract problem of the retroactiv-

ity of Ring in perspective, and let me state it as clearly 
as possible. In Walton v. Arizona, 497 U.S. 639, 110 
S.Ct. 3047, 111 L.Ed.2d 511 (1990), Jeffrey Alan 
Walton tried to persuade the then-members of the 
Supreme Court that a jury, not a judge, must make the 
critical factual decisions regarding his ultimate fate. In 
rejecting his argument, the Court erred, as it now 
concedes. In Walton, the Court mistakenly decided 
that the Constitution did not entitle capital defendants 
to a jury trial at the penalty phase. All death row 
prisoners who advanced the constitutional argument 
that Walton had unsuccessfully asserted subsequently 
received the same answer that he did. Some capital 
defendants continued to assert the claim, hoping that 
the Court would change its mind. Others believed that 
it would be futile to continue to make an argument that 
the Court had just rejected. As a result of the Court's 
error, some of these individuals have already been 
executed in violation of their constitutional rights. 
Others are still awaiting execution. The question be-
fore us is: may the state now execute those persons as 
to whom the Supreme Court ruled erroneously (di-
rectly or indirectly) with respect to their constitutional 
claims, although it is prevented from executing those 
as to whom the Court had not yet formally erred? May 
the state execute the “Jeffrey Alan Waltons” who are 
now on death row-the prisoners who previously cor-
rectly argued (or were incorrectly deterred from ar-
guing) that their executions would be unconstitutional, 
the prisoners whose causes were erroneously turned 
down by the Supreme Court-the prisoners who were 
right about the Constitution when the Supreme Court 
was wrong? 
 

To put it differently, may the state now deliber-
ately execute persons knowing that their death sen-
tences were arrived at in a manner that violated their 
constitutional rights? Is it possible that prisoners will 
now be executed by the state solely because of the 

happenstance that the Supreme Court recognized the 
correctness of their constitutional arguments too 
late-on a wholly arbitrary date, rather than when it 
should have? Will we add to all of the other arbitrar-
iness infecting our administration of the death penalty 
the pure fortuity*1125 of when the Supreme Court 
recognized its own critical error with respect to the 
meaning of the Constitution? Can we justify executing 
those whose legal efforts had reached a certain point in 
our imperfect legal process on the day the Supreme 
Court changed its mind, while invalidating the death 
sentences of those whose cases were waiting slightly 
further down the line? 
 

I do not think it rational for a society to make its 
decisions regarding whom it will kill in the manner 
that my dissenting colleagues suggest. A state's deci-
sion to take the life of a human being, if it can be 
justified at all, must rest on a far less arbitrary foun-
dation. And if our society truly honors its constitu-
tional values, it will not tolerate the execution by the 
state of individuals whose capital sentences were 
imposed in violation of their constitutional rights. It 
should not take a constitutional scholar to comprehend 
that point. 
 
RAWLINSON, Circuit Judge, with whom 
O'SCANNLAIN and TALLMAN, Circuit Judges, 
join, dissenting. 

I must respectfully dissent from that portion of the 
majority opinion discussing the retroactive application 
of Ring v. Arizona. The majority opinion negates the 
presumption against retroactive application of a new 
rule articulated in Teague v. Lane, 489 U.S. 288, 304, 
310, 109 S.Ct. 1060, 103 L.Ed.2d 334 (1989). The 
underpinning of the majority opinion is an assumption 
that the Supreme Court's ruling in Ring v. Arizona, 536 
U.S. 584, 122 S.Ct. 2428, 153 L.Ed.2d 556 (2002), 
represents a new substantive rule or, alternatively, a 
new procedural rule that seriously enhances accuracy 
of capital sentencing proceedings, and alters our un-
derstanding of “bedrock procedural elements essential 
to the fairness of the proceeding.” Maj. Op. at 1109 
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(citing Sawyer v. Smith, 497 U.S. 227, 242, 110 S.Ct. 
2822, 111 L.Ed.2d 193 (1990)). 
 
I. The Ring Decision Announces A Procedural Rule 
Rather Than A Substantive One. 
 
A. Ring's Reliance upon and Similarity to Apprendi 
 

In my view, the majority opinion wanders afield 
in the first instance by holding that Ring contains a 
new substantive rule despite the teaching of Apprendi 
v. New Jersey, 530 U.S. 466, 120 S.Ct. 2348, 147 
L.Ed.2d 435 (2000), upon which the Supreme Court 
expressly relied in deciding Ring. See Ring v. Arizona, 
536 U.S. at 602, 122 S.Ct. 2428. 
 

In Apprendi, the defendant pled guilty to two 
counts of second-degree possession of a firearm and 
one count of unlawful possession of a bomb. 530 U.S. 
at 469-70, 120 S.Ct. 2348. After accepting Apprendi's 
guilty plea, the trial court conducted a hearing and 
concluded that Apprendi's firing of several bullets into 
the home of an African American family was “moti-
vated by racial bias.” Id. at 470-71, 120 S.Ct. 2348. 
This conclusion resulted in a “hate crime enhance-
ment,” doubling the maximum potential sentence. Id. 
Apprendi was sentenced to a twelve-year term of 
imprisonment, two years more than the ten-year 
maximum for the firearms offense. Id. at 474, 120 
S.Ct. 2348. 
 

The Supreme Court recognized that the constitu-
tional guarantees embedded in the Sixth Amendment 
and the Fourteenth Amendment were at stake. Id. at 
476-77, 120 S.Ct. 2348. In keeping with those guar-
antees, the Court rendered the ruling that resonated 
throughout the country: “Other than the fact of a prior 
conviction, any fact that increases the penalty for a 
crime beyond the prescribed statutory maximum must 
be submitted to a jury, and *1126 proved beyond a 
reasonable doubt.” Id. at 490, 120 S.Ct. 2348. 
 

In Ring v. Arizona, quoting extensively from 
Apprendi, the Supreme Court addressed the Sixth 
Amendment right to a jury trial in the context of cap-
ital sentencing. 536 U.S. at 602-03, 122 S.Ct. 2428. 
 

The Supreme Court described its holding in 
Apprendi as a determination “that Apprendi's sentence 
violated his right to a jury determination that he is 
guilty of every element of the crime with which he is 
charged beyond a reasonable doubt. That right at-
tached not only to Apprendi's weapons offense but 
also to the hate crime aggravating circumstance.” Id. 
at 602, 122 S.Ct. 2428 (citation, internal quotation 
marks and alteration omitted). 
 

In overruling Walton v. Arizona, 497 U.S. 639, 
110 S.Ct. 3047, 111 L.Ed.2d 511 (1990), the Supreme 
Court in Ring noted that, as with the “hate crime” 
aggravator in Apprendi, “Arizona's enumerated ag-
gravated factors [necessary for imposition of the death 
penalty] operate as the functional equivalent of an 
element of a greater offense .... Ring, 536 U.S. at 609, 
122 S.Ct. 2428 (citation and internal quotation marks 
omitted). 
 

The Supreme Court quoted Justice Thomas's 
concurring opinion in Apprendi in recognizing that: 
 

if the legislature defines some core crime and then 
provides for increasing the punishment of that crime 
upon a finding of some aggravating fact, the core 
crime and the aggravating fact together constitute 
an aggravated crime, just as much as grand larceny 
is an aggravated form of petit larceny. The aggra-
vating fact is an element of the aggravated crime. 

 
 536 U.S. at 605, 122 S.Ct. 2428 (citation, internal 

quotation marks and alterations omitted) (emphasis 
added). 
 

This conclusion of the Ring court is pivotal be-
cause it is the unlikely linchpin of the majority's con-
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clusion that the Supreme Court's holding in Ring is a 
rule of substance rather than procedure for purposes of 
the Teague retroactivity analysis. 
 

The majority opinion urges us to accept the fol-
lowing syllogism: 
 

• Creation of a separate substantive criminal offense 
renders a new rule one of substance rather than 
procedure for purposes of the Teague analysis. Maj. 
Op. at 1105-06. 

 
• Ring's holding requiring that a jury determine the 
existence of aggravating factors necessary for im-
position of the death penalty, creates a distinct of-
fense of capital murder. Maj. Op. at 1104-05. 

 
• Ring's ruling is one of substance rather than pro-
cedure for purposes of the Teague retroactivity 
analysis. Maj. Op. at 1106-07. 

 
At first glance, the majority opinion's reasoning 

exudes considerable appeal. However, closer exami-
nation of the first point of the syllogism tarnishes the 
initial appeal of the majority's logic. Why? Because 
merely saying that creation of a separate substantive 
criminal offense renders a rule one of substance rather 
than procedure does not make it so. If that were true, 
Apprendi would have been a substantive rather than a 
procedural ruling. As the Supreme Court noted in 
Ring, the “hate crime” aggravator in Apprendi oper-
ated in the same manner as the death penalty factors in 
Walton to establish a “greater offense.” 536 U.S. at 
609, 122 S.Ct. 2428. 
 

The linkage in Ring of the Walton death penalty 
factors and the Apprendi hate crime aggravator is fatal 
to the majority's syllogism. The majority opinion 
acknowledges, as it must, our recent holding that 
Apprendi may not be applied retroactively on habeas 
review. See United States v. Sanchez-Cervantes, 282 
F.3d 664, 670 (9th Cir.2002). Maj. Op. at 1121. The 

majority makes the following four points in an *1127 
attempt to distance itself from our holding in 
Sanchez-Cervantes: 
 
1. The decision in Apprendi clearly was not one of 
substantive law. Maj. Op. at 1280.FN1 
 

FN1. The Majority Opinion's discussion of 
the retroactivity of Apprendi is included in its 
alternative discussion of Ring as a new pro-
cedural rule. However, that discussion is also 
pertinent to the comparison of Ring, Walton, 
and Apprendi. 

 
Counterpoint: It is equally clear that Ring is not a 

decision of substantive law. As the United States 
Supreme Court noted in Ring, the aggravator in 
Apprendi operated in the same fashion as the aggra-
vators in Walton to establish a separate offense. See 
Ring, 536 U.S. at 609, 122 S.Ct. 2428. That similarity 
is more telling than whether or not the statute in 
question is declared unconstitutional. 
 
2. Apprendi violations are subject to harmless error 
analysis. Maj. Op. at 1280. 

Counterpoint: The Supreme Court in Ring 
strongly implied, if not outright held, that harmless 
error analysis is equally applicable to any imposition 
of the death penalty by a judge rather than a jury. See 
536 U.S. at 609, 122 S.Ct. 2428 n. 7 (citing Neder v. 
United States, 527 U.S. 1, 25, 119 S.Ct. 1827, 144 
L.Ed.2d 35 (1999)) (“this Court ordinarily leaves it to 
lower courts to pass on the harmlessness of the error in 
the first instance”); see also id. at 621, 122 S.Ct. 2428 
(O'Connor, J., dissenting) (“I believe many of these 
[Ring ] challenges will ultimately be unsuccessful, 
either because the prisoners will be unable to satisfy 
the standards of harmless or plain error review, or 
because, having completed their direct appeals they 
will be barred [by Teague ] from taking advantage of 
today's holding on collateral review.”) (citations 
omitted). 
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3. Apprendi was not a watershed rule of procedural 
law. Maj. Op. at 1280. 

Counterpoint: Neither is Ring a watershed rule of 
procedural law. For the reasons discussed in section II 
below, the rule pronounced in Ring would not greatly 
enhance the accuracy of sentencing proceedings, and 
would affect only a limited number of cases. 
 
4. Capital cases are structurally different. Maj. Op. at 
1280. 

Counterpoint: The existence of a capital murder 
offense does not per se establish the substantive nature 
of the Ring ruling. In fact, the Supreme Court recog-
nized in Ring that even before the adoption of the Bill 
of Rights, juries were determining which homicide 
defendants would be subject to capital punishment. 
536 U.S. at 599, 122 S.Ct. 2428 (quoting Walton v. 
Ariz., 497 U.S. 639, 711, 110 S.Ct. 3047, 111 L.Ed.2d 
511, Stevens, J., dissenting). A return to that 
well-established tradition does not lead to the ineluc-
table conclusion that a substantive rule of law has been 
established. 
 

Proper application of the holdings in Ring and 
Apprendi leads to the opposite conclusion than that 
reached in the majority opinion: Ring did not create a 
new substantive rule. 
 
B. The Arizona Supreme Court's Ring Analysis 

The majority opinion recognizes that the Arizona 
Supreme Court has reached the opposite conclusion, 
namely that Ring did not create a new substantive rule. 
Maj. Op. at 1106-07. The majority opinion justifies its 
disregard of the Arizona Supreme Court's holding by 
stating that “[b]ecause *1128 the decisions in [ State 
v.] Towery [204 Ariz. 386, 64 P.3d 828 (Ariz.2003),] 
and [ State v.] Ring [204 Ariz. 534, 65 P.3d 915 
(Ariz.2003) ] rest on federal law, and not state law, 
they do not bind us.” Maj. Op. at 1106-07. However, 
the Supreme Court suggested otherwise in Ring, ruling 
that “the Arizona court's construction of the State's 

own law is authoritative [.]” 536 U.S. at 603, 122 S.Ct. 
2428 (citation omitted). The Supreme Court was ad-
dressing “the Apprendi majority's portrayal of Arizo-
na's capital sentencing law.” Id. Similarly, in this case 
we are addressing the Ring majority's portrayal of 
Arizona's capital sentencing law, with the Arizona 
Supreme Court's construction carrying the same au-
thority. See id. 
 

In Towery, the Arizona Supreme Court examined 
Arizona's capital sentencing scheme in light of the 
Ring decision. The Arizona Supreme Court, with its 
presumably authoritative grasp of Arizona's statutory 
scheme, declared that Ring: 
 

“changed neither the underlying conduct that the 
state must prove to establish that a defendant's crime 
warrants death nor the state's burden of proof; it 
affected neither the facts necessary to establish Ar-
izona's aggravating factors nor the state's burden to 
establish the factors beyond a reasonable doubt. In-
stead, Ring [ ] altered who decides whether any ag-
gravating circumstances exist, thereby altering the 
fact-finding procedures used in capital sentencing 
hearings.” 

 
 64 P.3d at 833 (emphasis in the original). 

 
In short, Ring changed the “who” of the capital 

sentencing determination, not the “what.” A change in 
who determines the existence of the aggravating fac-
tors is quintessentially procedural. See 
Sanchez-Cervantes, 282 F.3d at 668. 
 

The decision of the Arizona Supreme Court in 
Towery is consistent with the United States Supreme 
Court's explanation of Apprendi in Ring and our 
Teague analysis of Apprendi in Sanchez-Cervantes. 
 
C. Our Sister Circuits' Ring Analysis 

The Tenth and Eleventh Circuit Courts of Appeal 
have both addressed and rejected retroactive applica-
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tion of Ring. 
 

The Tenth Circuit court matter-of-factly con-
cluded that Ring “is simply an extension of Apprendi 
to the death penalty context. Accordingly, this court's 
recent conclusion ... that Apprendi announced a rule of 
criminal procedure forecloses [the] argument that 
Ring announced a substantive rule.” Cannon v. Mullin, 
297 F.3d 989, 994 (10th Cir.2002) (citation omitted). 
 

Likewise, our recent ruling in Sanchez-Cervantes 
that Apprendi pronounced a new rule of criminal 
procedure, 282 F.3d at 668, forecloses the majority's 
conclusion that Ring pronounced a new substantive 
rule. As our colleague recently observed when dis-
cussing our holding in Sanchez-Cervantes: 
 

We arrived at this conclusion even though every 
application of the constitutional rule [announced in 
Apprendi ] requires distinguishing between the 
statute's ‘elements' and ‘sentencing factors' and 
even though it's almost certain, as a simple matter of 
mathematical probability, that some defendants 
would not have been convicted had the statutory 
elements been submitted to a jury of twelve, instead 
of decided by a judge alone. There may well be a 
plausible argument that, because Apprendi narrows 
the class of persons who is likely to be convicted, 
the rule is substantive. But we have already rejected 
this argument. Instead, we characterized the rule as 
procedural because Apprendi affects only the iden-
tity of the decisionmaker and the burden of proof.... 

 
*1129 United States v. Montalvo, 331 F.3d 1052, 

1061 (9th Cir.2003) (Kozinski, J., concurring). 
 

The Eleventh Circuit case, Turner v. Crosby, 339 
F.3d 1247 (11th Cir.2003), contains a more expansive 
discussion of the Ring retroactivity issue. The court, as 
did the court in the Tenth Circuit, linked its charac-
terization of Ring as a procedural rule to Ring's “status 
as an extension of Apprendi.” Id. at *35, 1284. The 

court concluded that “because Apprendi was a pro-
cedural rule, it axiomatically follows that Ring is also 
a procedural rule.” Id. at *34, 1284. 
 

The analysis in Turner is remarkably similar to 
Judge Kozinski's concurring opinion in Montalvo, 
discussing our holding in Sanchez-Cervantes. See 331 
F.3d at 1061. 
 

The Eleventh Circuit court reasoned: 
 

Just as Apprendi constitutes a procedural rule be-
cause it dictates what fact-finding procedure must 
be employed, Ring constitutes a procedural rule 
because it dictates what fact-finding procedure must 
be employed in a capital sentencing hearing. Ring 
changed neither the underlying conduct the state 
must prove to establish a defendant's crime warrants 
death nor the state's burden of proof. Ring ... altered 
only who decides whether any aggravating circum-
stances exist and, thus, altered only the fact-finding 
procedure. 

 
 Turner, 339 F.3d at 1284, 2003 WL 21739734 at 

*34 (internal quotation marks and citations omitted) 
(emphasis in the original). 
 
II Ring's Procedural Rule Does Not Fit Within Any 
Exception to Teague's Retroactivity Prohibition. 

The majority opinion's alternative holding is that 
even if Ring announced a procedural rule, it nonethe-
less fits within an exception to the Teague retroactivity 
prohibition. Maj. Op. at 1108. 
 

I disagree with the majority's conclusion that Ring 
is a new procedural rule that seriously enhances the 
accuracy of capital sentencing proceedings and alters 
our understanding of bedrock procedural principles. 
Maj. Op. at 1116. 
 
A. Serious Enhancement of the Proceedings' Accu-
racy 
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The majority opinion makes its case for accuracy 
by attacking the objectivity of judges in the capital 
sentencing context. Maj. Op. at 1109-16. The majority 
opinion lists the following five problematic circum-
stances with judge-based capital sentencing: 
 

1. Presentation of inadmissible evidence to judges; 
 

2. More truncated and informal presentation of ev-
idence and argument; 

 
3. Lack of “the conscience of the community”; 

 
4. Acclimation of the judge to the capital sentencing 
process; and 

 
5. Political pressure on judges facing election. 

 
Id. 

 
As with most other matters, there is another side 

to the story, reflecting the fact that juries have their 
own problems in the capital sentencing context. 
 

The Capital Jury Project, funded by the National 
Science Foundation, is an empirical study of “death 
penalty decision making by jurors.” Theodore Eisen-
berg and Martin T. Wells, Deadly Confusion: Juror 
Instructions in Capital Cases, 79 Cornell L.Rev. 1, 2 
(1993). 916 capital jurors, from 257 capital trials in 
eleven states, were interviewed. The study revealed 
that: 
 

many jurors reached a personal decision concerning 
punishment before the sentencing stage of the trial, 
before hearing *1130 the evidence or arguments 
concerning the appropriate punishment, and before 
the judge's instructions for making the sentencing 
decision. Moreover, most of the jurors who indi-
cated a stand on punishment at the guilt stage of the 
trial said they were “absolutely convinced” of their 

early stands on punishment and adhered to them 
throughout the course of the trial. 

 
William J. Bowers, Marla Sandys, and Benjamin 

D. Steiner, Foreclosed Impartiality in Capital Sen-
tencing: Jurors' Pre-dispositions, Guilt-Trial Expe-
rience, and Premature Decision Making, 83 Cornell 
L.Rev. 1476, 1477 (1998). 
 

The study also disclosed that many “early 
pro-death jurors” presumed that overwhelming proof 
of guilt justified imposition of the death penalty. Id. at 
1497. More than half of the jurors were of the view 
that “death was the only acceptable punishment for ... 
repeat murder, premeditated murder and multiple 
murder.” Id. at 1504. The data in the study has been 
described as supporting a conclusion that: 
 

the presence of structural aggravation and the nature 
of the life or death decision itself will continue still 
to promote premature punishment decision making, 
thus discouraging a full and open evaluation of 
constitutionally sanctioned sentencing considera-
tions. Beyond this, the data show that punishment 
concerns also invade and befoul the work of guilt 
decision making. Jurors frankly admit that they 
consider punishment in deciding guilt, despite ad-
monitions not to do so. 

 
Id. at 1541. 

 
Any indecision in death penalty deliberations is 

more likely to be resolved in favor of death. Eisenberg 
and Wells, Deadly Confusion, 79 Cornell L.Rev. at 13. 
The study suggests that “a defendant on trial for his 
life at the punishment stage has one foot in the 
grave.... The juror favoring life faces a struggle ... that 
will last throughout the deliberations ...” Id. at 14. 
 

One analysis of the Project's data focused on the 
South Carolina component of the study. South Caro-
lina “yielded the most extensive set of data of all the 
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states participating ... encompass[ing] interviews with 
187 jurors in fifty-three cases tried in South Carolina 
between 1988 and 1997.” Stephen P. Garvey, The 
Emotional Economy of Capital Sentencing, 75 N.Y.U. 
L.Rev. 26, 28-29 (2000). This subset of data reveals 
that sympathy and pity pervade capital sentencing 
deliberations despite instructions to the contrary, id. at 
34, and race is a dominant factor in determining who is 
sentenced to death. Id. at 45. 
 

The empirically established problems with jury 
sentencing deliberations calls into question the ma-
jority's facile conclusion that transfer of capital sen-
tencing responsibility to a jury will enhance the ac-
curacy of the process. 
 

The majority opinion bemoans the fact that in-
admissible evidence is presented to judges. Maj. Op. 
at 1110-11. However, in most states the same inad-
missible evidence that most concerns the majority, 
victim impact statements, is available to jurors. See 
Garvey, The Emotional Economy of Capital Sen-
tencing, 75 N.Y.U. L.Rev. at 48. The majority opinion 
also laments the informal presentation of evidence to a 
judge. Maj. Op. at 1110. In contrast, the Capital Jury 
Project reveals that more formal presentation of evi-
dence is not of assistance to capital juries. To the 
contrary, jurors are confused by the aggravating and 
mitigating standards of proof, Eisenberg and Wells, 
Deadly Confusion, 79 Cornell L.Rev. at 10; are un-
clear as to whether and when the law mandates death, 
Bower, Sandys and Steiner, Foreclosed Impartiality, 
83 Cornell L.Rev. at 1523; and make up their minds 
*1131 before any evidence is presented as to the ap-
propriate penalty. Id. at 1477. 
 

The majority opinion views jury determination of 
the penalty as an indispensable manifestation of the 
jury's role as the “conscience of the community.” Maj. 
Op. at 1113. However, empirical evidence suggests 
that the “conscience of the community” is not neces-
sarily the fairest adjudication for a capital defendant. 
Not only do jurors prejudge defendants, they also 

engage in penalty negotiations during the guilt phase. 
Bowers, Sandys and Steiner, Foreclosed Impartiality, 
83 Cornell L.Rev. at 1477, 1527. Their decisions are 
tainted by considerations of sympathy, pity, anger and 
disgust. Garvey, The Emotional Economy of Capital 
Sentencing, 75 N.Y.U. L.Rev. at 34. And their death 
determinations are influenced by race. Id. at 45. 
 

The majority opinion notes that the judge's ac-
climation to capital sentencing may negatively influ-
ence the judge's assessment of the sentence. Maj. Op. 
at 1113-14. But not everyone views judges' experience 
as a negative. See Hon. Randall R. Jackson, Missouri's 
Jury Sentencing Law: A Relic the Legislature Should 
Lay to Rest, 55 J. Mo. B. 14, 17 (opining that unjust 
sentencing disparity is greatly reduced when judges 
rather than juries impose sentencing). FN2 
 

FN2. Although this article addresses the 
unique Missouri statutory scheme whereby 
juries determine all sentences, the principle 
applies with equal force to capital sentenc-
ing. 

 
Finally, the majority refers to the pressures on 

judges facing election to impose the death penalty. 
Maj. Op. at 1114. The majority cites to a law review 
article to support its statement that “judges who face 
election are far more likely to impose the death pen-
alty.” See Stephen B. Bright and Patrick J. Keenan, 
Judges and the Politics of Death: Deciding Between 
the Bill of Rights and the Next Election in Capital 
Cases, 75 B.U. L.Rev. 759, 793 (1995). However, the 
statement made in the law review article is just that-a 
bald statement, with no accompanying empirical ev-
idence. 
 

The other law review article cited, Fred B. Burn-
side, Dying to Get Elected: A Challenge to the Jury 
Override, 1999 Wis. L.Rev. 1017, 1039-44, is a dis-
cussion of judicial overrides of jury determinations in 
Alabama, Florida, Indiana, and Delaware. The article 
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does not even attempt to compare the relative rate of 
death sentences imposed by juries as opposed to 
judges. In any event, the comprehensive Capital Jury 
Project informs us that judges are not alone in facing 
pressure. Jurors are subjected to similar pressure when 
deliberating in capital cases. Jurors negotiate votes in 
order to “avoid [ ] the stigma of being a hung jury.” 
Bowers, Sandys, and Steiner, Foreclosed Impartiality, 
83 Cornell L.Rev. at 1527. In the final analysis, the 
jury is still out on the question of whether the decision 
in Ring enhances the accuracy of the capital sentenc-
ing process. 
 

That fact defeats the majority opinion's premise 
that Ring fits within the first prong of the Teague 
exception applicable to new procedural rules. Its 
analysis fares no better when the second prong is 
considered. 
 
B. Ring's Alteration of Our Understanding of Bedrock 
Procedural Principles 

The majority opinion rests its conclusion on the 
observations that Ring is not subject to harmless error 
analysis, and is of widespread application. Maj. Op. at 
1116, 1119. 
 

As previously discussed, the Supreme Court im-
plied, if not held, that Ring requirements are subject to 
harmless error analysis. See 122 S.Ct. at 2443 n. 7. 
Coupled with that circumstance is the limited *1132 
application of Ring when contemplated in the proper 
context. Juries alone are responsible for deciding 
capital sentences in 29 of the 38 states with capital 
punishment laws. Holly Shaver Bryant, Capital Pun-
ishment/The Death Penalty: Trends in 2002, Report 
on Trends in the State Court, National Center for State 
Courts (2002). Accordingly, Ring's application is 
limited to capital cases in 9 states, a far cry from the 
majority's ambitious description of Ring as “af-
fect[ing] the structure of every capital trial.” Maj. Op. 
at 1119. 
 

In addressing Ring's exemption as a procedural 
rule from the Teague bar on retroactive application, 
the Eleventh Circuit court described Ring as “not 
sufficiently fundamental” to constitute a “watershed” 
rule of criminal procedure. Turner, 339 F.3d 1247, 
1285, 2003 WL 21739734 at *36. (citations omitted). 
Instead, the court characterized Ring as creating a rule 
“based on the Sixth Amendment right to a jury trial 
and not on a perceived, much less documented, need 
to enhance accuracy or fairness of the fact-finding in a 
capital sentencing context.” Id. at *37, 1286. 
 

The majority's contrary holding that Ring created 
a new substantive rule or, in the alternative, a water-
shed rule of criminal procedure precipitates an un-
warranted circuit split. 
 
III. Conclusion 

Whether analyzed as a new substantive rule or as 
a new rule of procedure, the decision in Ring does not 
fall within any of the exceptions set forth in Teague. 
The majority opinion's analysis is not compatible with 
Supreme Court precedent, our prior rulings, or the law 
of our sister circuits. In light of Ring's adherence to the 
precepts in Apprendi, I would declare the 
nonretroactivity of Ring, and affirm the district court's 
denial of Summerlin's habeas petition. 
 
C.A.9 (Ariz.),2003. 
Summerlin v. Stewart 
341 F.3d 1082, 03 Cal. Daily Op. Serv. 8013, 2003 
Daily Journal D.A.R. 9927 
 
END OF DOCUMENT 
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United States Court of Appeals, 

Ninth Circuit. 
Martin STIVERS; Mary Chase Ernsberger; Chamar, 

Inc., Plaintiffs-Appellants, 
v. 

Richard PIERCE; George D. Wendell; Denise Con-
rad; Gary T. Robey; Brian McKay; Carol 

Widmer-Hanna; Robert J. Rodefer; Bill Bertram; 
individually and as members of the Nevada State 

Private Investigators Licensing Board; The Nevada 
State Private Investigators Licensing Board; and Does 

1-10, Defendants-Appellees. 
 

Nos. 93-16756, 94-15966. 
Argued and Submitted March 16, 1995. 

Decided Dec. 1, 1995. 
 

After Nevada State Private Investigators Licens-
ing Board denied application for licenses as private 
investigator, private patrolman, and process server, 
applicant brought § 1983 action against Board and 
individual board members. Applicant alleged that one 
Board member had pecuniary interest in outcome and 
was biased against applicant, and that, influenced by 
that member's bias, other Board members and certain 
employees prejudged application and acted in arbi-
trary and improper manner. After action was filed, 
Board granted application for individual licenses in 
order to settle plaintiffs' claims for injunctive relief. 
The United States District Court for the District of 
Nevada, Howard D. McKibben, J., thereafter granted 
summary judgment to defendants on remaining 
claims, and rejected plaintiff's motion for attorney fees 
for time spent pursuing injunctive relief. Plaintiff 
appealed. The Court of Appeals, Reinhardt, J., held 
that: (1) genuine issues remained as to whether board 

member who owned private security and investigation 
firm was biased against plaintiff; (2) bias on part of 
one single member of tribunal taints proceedings and 
violates due process; (3) plaintiff did not waive his 
bias objection; (4) Eleventh Amendment barred action 
against Board, but not individual board members; and 
(5) plaintiff was “prevailing party” for purposes of his 
request for attorney fees under § 1988. 
 

Affirmed in part, reversed in part, and remanded. 
 

Noonan, Circuit Judge, issued concurring opin-
ion. 
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[1] Constitutional Law 92 4280 
 
92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(G) Particular Issues and Applica-
tions 
                92XXVII(G)12 Trade or Business 
                      92k4266 Particular Subjects and Regu-
lations 
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tigators, and security services. Most Cited Cases  
     (Formerly 92k287.2(5), 92k277(1)) 
 
 Detectives and Security Guards 125 3 
 
125 Detectives and Security Guards 
      125k3 k. Licenses and regulations. Most Cited 
Cases  
 

Applicants had protected property interest in li-
censes as private investigator, private patrolman, 
process servicer, and for corporate license to operate 
private investigator service; Nevada State Private 
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Investigators Licensing Board's actions were limited 
by significant substantive restrictions. U.S.C.A. 
Const.Amend 14; N.R.S. 648 et seq. 
 
[2] Constitutional Law 92 3874(2) 
 
92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(B) Protections Provided and Dep-
rivations Prohibited in General 
                92k3868 Rights, Interests, Benefits, or 
Privileges Involved in General 
                      92k3874 Property Rights and Interests 
                          92k3874(2) k. Source of right or in-
terest. Most Cited Cases  
     (Formerly 92k277(1)) 
 

Existence of protected property interest, for due 
process purposes, hinges on whether state law confers 
reasonable expectation of entitlement. U.S.C.A. 
Const.Amend. 14. 
 
[3] Constitutional Law 92 3879 
 
92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(B) Protections Provided and Dep-
rivations Prohibited in General 
                92k3878 Notice and Hearing 
                      92k3879 k. In general. Most Cited Cases  
     (Formerly 92k278(1)) 
 
 Constitutional Law 92 4262 
 
92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(G) Particular Issues and Applica-
tions 
                92XXVII(G)12 Trade or Business 
                      92k4262 k. Licenses, permits, and cer-
tifications in general. Most Cited Cases  
     (Formerly 92k287.1) 

 
Due Process Clause prevents state from depriving 

plaintiff of protected property interest without fair trial 
in fair tribunal; this requirement applies not only to 
courts, but also to state administrative agencies 
charged with applying eligibility criteria for licenses. 
U.S.C.A. Const.Amend. 14. 
 
[4] Administrative Law and Procedure 15A 

314 
 
15A Administrative Law and Procedure 
      15AIV Powers and Proceedings of Administrative 
Agencies, Officers and Agents 
            15AIV(A) In General 
                15Ak314 k. Bias, prejudice or other dis-
qualification to exercise powers. Most Cited Cases  
 
Constitutional Law 92 3880 
 
92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(B) Protections Provided and Dep-
rivations Prohibited in General 
                92k3878 Notice and Hearing 
                      92k3880 k. Impartiality. Most Cited 
Cases  
     (Formerly 92k318(1)) 
 

In attempting to make out claim of unconstitu-
tional bias, plaintiff must overcome presumption of 
honesty and integrity on part of decisionmakers; he 
must show that adjudicator has prejudged, or reason-
ably appears to have prejudged, issue. U.S.C.A. 
Const.Amend. 14. 
 
[5] Constitutional Law 92 3880 
 
92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(B) Protections Provided and Dep-
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rivations Prohibited in General 
                92k3878 Notice and Hearing 
                      92k3880 k. Impartiality. Most Cited 
Cases  
     (Formerly 92k318(1)) 
 

There are two ways in which plaintiff may estab-
lish that he has been denied his constitutional right to 
fair hearing before impartial tribunal; in some cases, 
proceedings and surrounding circumstances may 
demonstrate actual bias on part of adjudicator, and in 
other cases, adjudicator's pecuniary personal interest 
in outcome of proceedings may create appearance of 
partiality that violates due process, even without any 
showing of actual bias. U.S.C.A. Const.Amend. 14. 
 
[6] Federal Civil Procedure 170A 2491.5 
 
170A Federal Civil Procedure 
      170AXVII Judgment 
            170AXVII(C) Summary Judgment 
                170AXVII(C)2 Particular Cases 
                      170Ak2491.5 k. Civil rights cases in 
general. Most Cited Cases  
 

Genuine issue of material fact, precluding sum-
mary judgment for members of Nevada State Inves-
tigators Licensing Board on claim that they violated 
applicant's due process rights by denying his applica-
tion for licenses as private investigator, private pa-
trolman, and process server, existed as to whether 
evidence of one board member's pecuniary interest, 
and evidence of discriminatory treatment by Board, 
was sufficient to show that licensing proceedings were 
tainted by actual bias. U.S.C.A. Const.Amend. 14; 
N.R.S. 648.005 et seq. 
 
[7] Constitutional Law 92 4262 
 
92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(G) Particular Issues and Applica-

tions 
                92XXVII(G)12 Trade or Business 
                      92k4262 k. Licenses, permits, and cer-
tifications in general. Most Cited Cases  
     (Formerly 92k287.1) 
 

State licensing tribunal violates due process when 
its members have direct and substantial competitive 
interest in outcome of proceeding before them. 
U.S.C.A. Const.Amend. 14. 
 
[8] Administrative Law and Procedure 15A 

314 
 
15A Administrative Law and Procedure 
      15AIV Powers and Proceedings of Administrative 
Agencies, Officers and Agents 
            15AIV(A) In General 
                15Ak314 k. Bias, prejudice or other dis-
qualification to exercise powers. Most Cited Cases  
 
Constitutional Law 92 4280 
 
92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(G) Particular Issues and Applica-
tions 
                92XXVII(G)12 Trade or Business 
                      92k4266 Particular Subjects and Regu-
lations 
                          92k4280 k. Detectives, private inves-
tigators, and security services. Most Cited Cases  
     (Formerly 92k287.2(5)) 
 
 Detectives and Security Guards 125 3 
 
125 Detectives and Security Guards 
      125k3 k. Licenses and regulations. Most Cited 
Cases  
 

Prior dispute between member of Nevada State 



  
 

Page 4

71 F.3d 732, 95 Cal. Daily Op. Serv. 9034, 95 Daily Journal D.A.R. 15,866
(Cite as: 71 F.3d 732) 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 

Private Investigators Licensing Board and owner of 
private investigation firm for which that board mem-
ber previously worked had no relevance to question of 
whether board violated due process by denying license 
application to subsequent purchasers of that firm 
(plaintiffs); while it might be reasonable to conclude 
that board member harbored personal grudge against 
firm's original owner, there was no rational basis for 
concluding that he retained bias against firm itself, 
particularly since original owner had sold it to disin-
terested third party several years prior to that third 
party's sale to plaintiffs. U.S.C.A. Const.Amend. 14; 
N.R.S. 648.005 et seq. 
 
[9] Administrative Law and Procedure 15A 

314 
 
15A Administrative Law and Procedure 
      15AIV Powers and Proceedings of Administrative 
Agencies, Officers and Agents 
            15AIV(A) In General 
                15Ak314 k. Bias, prejudice or other dis-
qualification to exercise powers. Most Cited Cases  
 
Constitutional Law 92 3880 
 
92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(B) Protections Provided and Dep-
rivations Prohibited in General 
                92k3878 Notice and Hearing 
                      92k3880 k. Impartiality. Most Cited 
Cases  
     (Formerly 92k318(1)) 
 

Party alleging unconstitutional bias on part of 
adjudicator may prove that claim by introducing ad-
judicator's extrajudicial statements that are incon-
sistent with role of impartial decisionmaker. U.S.C.A. 
Const.Amend. 14. 
 
[10] Constitutional Law 92 4262 

 
92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(G) Particular Issues and Applica-
tions 
                92XXVII(G)12 Trade or Business 
                      92k4262 k. Licenses, permits, and cer-
tifications in general. Most Cited Cases  
     (Formerly 92k287.1) 
 

It is appropriate to look at irregularities in treat-
ment that license applicant receives from licensing 
board in determining whether decisionmaking process 
was affected by impermissible bias on part of one of 
its members, in violation of due process. U.S.C.A. 
Const.Amend. 14. 
 
[11] Detectives and Security Guards 125 3 
 
125 Detectives and Security Guards 
      125k3 k. Licenses and regulations. Most Cited 
Cases  
 

Fact that Nevada State Private Investigators Li-
censing Board denied plaintiff's application for license 
despite contrary recommendations of its own legal 
counsel was circumstantial evidence of unconstitu-
tional bias. U.S.C.A. Const.Amend. 14; N.R.S. 
648.005 et seq. 
 
[12] Constitutional Law 92 3910 
 
92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(B) Protections Provided and Dep-
rivations Prohibited in General 
                92k3908 Mental State 
                      92k3910 k. Purpose or intent. Most 
Cited Cases  
     (Formerly 92k253(1)) 
 

Among factors that court takes into account, in 
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determining whether governmental action violated 
due process, is whether action was taken in good faith 
or for purpose of causing harm. U.S.C.A. 
Const.Amend. 14. 
 
[13] Constitutional Law 92 4262 
 
92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(G) Particular Issues and Applica-
tions 
                92XXVII(G)12 Trade or Business 
                      92k4262 k. Licenses, permits, and cer-
tifications in general. Most Cited Cases  
     (Formerly 92k287.2(1)) 
 

Evidence of licensing board's harassment and 
delay in allowing plaintiffs to pursue their occupation 
is germane to question of whether licensing proceed-
ings violate due process. U.S.C.A. Const.Amend. 14. 
 
[14] Administrative Law and Procedure 15A 

314 
 
15A Administrative Law and Procedure 
      15AIV Powers and Proceedings of Administrative 
Agencies, Officers and Agents 
            15AIV(A) In General 
                15Ak314 k. Bias, prejudice or other dis-
qualification to exercise powers. Most Cited Cases  
 
Constitutional Law 92 3880 
 
92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(B) Protections Provided and Dep-
rivations Prohibited in General 
                92k3878 Notice and Hearing 
                      92k3880 k. Impartiality. Most Cited 
Cases  
     (Formerly 92k318(1)) 
 

Where one member of multi-person tribunal is 
actually biased, or where circumstances create ap-
pearance that one member is biased, proceedings 
violate due process; plaintiff need not demonstrate 
that biased member's vote was decisive or that his 
views influenced those of other members, even if vote 
is unanimous. U.S.C.A. Const.Amend. 14. 
 
[15] Constitutional Law 92 4280 
 
92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(G) Particular Issues and Applica-
tions 
                92XXVII(G)12 Trade or Business 
                      92k4266 Particular Subjects and Regu-
lations 
                          92k4280 k. Detectives, private inves-
tigators, and security services. Most Cited Cases  
     (Formerly 92k287.2(5)) 
 
 Detectives and Security Guards 125 3 
 
125 Detectives and Security Guards 
      125k3 k. Licenses and regulations. Most Cited 
Cases  
 

License applicant's failure to seek recusal of al-
legedly biased member of Nevada State Private In-
vestigators Licensing Board did not, in applicant's § 
1983 action against board members, result in waiver 
of his claim that denial of his application resulted from 
bias on part of board, in violation of due process; 
statute governing Board did not provide mechanism 
for seeking recusal, and imposed no such requirement. 
U.S.C.A. Const.Amend. 14; N.R.S. 648.005 et seq. 
 
[16] Federal Courts 170B 269 
 
170B Federal Courts 
      170BIV Citizenship, Residence or Character of 
Parties, Jurisdiction Dependent on 
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            170BIV(A) In General 
                170Bk268 What Are Suits Against States 
                      170Bk269 k. State officers or agencies, 
actions against. Most Cited Cases  
 

Eleventh Amendment immunized Nevada State 
Private Investigators Licensing Board from liability in 
§ 1983 action by applicant who alleged that denial of 
his application resulted from bias on part of board 
members, in violation of due process. U.S.C.A. 
Const.Amends. 11, 14; 42 U.S.C.A. § 1983; N.R.S. 
648.005 et seq. 
 
[17] Federal Courts 170B 265 
 
170B Federal Courts 
      170BIV Citizenship, Residence or Character of 
Parties, Jurisdiction Dependent on 
            170BIV(A) In General 
                170Bk264 Suits Against States 
                      170Bk265 k. Eleventh Amendment in 
general; immunity. Most Cited Cases  
 

Eleventh Amendment prohibits suits against 
state, and § 1983 does not abrogate this immunity. 
U.S.C.A. Const.Amend. 11; 42 U.S.C.A. § 1983. 
 
[18] Federal Courts 170B 269 
 
170B Federal Courts 
      170BIV Citizenship, Residence or Character of 
Parties, Jurisdiction Dependent on 
            170BIV(A) In General 
                170Bk268 What Are Suits Against States 
                      170Bk269 k. State officers or agencies, 
actions against. Most Cited Cases  
 

Eleventh Amendment prohibits damage action 
against state officials in their official capacities. 
U.S.C.A. Const.Amend. 11; 42 U.S.C.A. § 1983. 
 

[19] Federal Courts 170B 269 
 
170B Federal Courts 
      170BIV Citizenship, Residence or Character of 
Parties, Jurisdiction Dependent on 
            170BIV(A) In General 
                170Bk268 What Are Suits Against States 
                      170Bk269 k. State officers or agencies, 
actions against. Most Cited Cases  
 

Eleventh Amendment does not bar suits against 
state officials for prospective relief. U.S.C.A. 
Const.Amend. 11; 42 U.S.C.A. § 1983. 
 
[20] Federal Courts 170B 269 
 
170B Federal Courts 
      170BIV Citizenship, Residence or Character of 
Parties, Jurisdiction Dependent on 
            170BIV(A) In General 
                170Bk268 What Are Suits Against States 
                      170Bk269 k. State officers or agencies, 
actions against. Most Cited Cases  
 

Eleventh Amendment does not bar damage ac-
tions against state officials in their personal capacities. 
U.S.C.A. Const.Amend. 11; 42 U.S.C.A. § 1983. 
 
[21] Federal Courts 170B 269 
 
170B Federal Courts 
      170BIV Citizenship, Residence or Character of 
Parties, Jurisdiction Dependent on 
            170BIV(A) In General 
                170Bk268 What Are Suits Against States 
                      170Bk269 k. State officers or agencies, 
actions against. Most Cited Cases  
 

Eleventh Amendment did not bar applicant's § 
1983 action against Nevada State Private Investigators 
Licensing Board members in their individual capaci-
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ties, alleging that denial of application violated due 
process in that one Board member had pecuniary 
interest in outcome and was biased against applicant, 
and that, influenced by that member's bias, other 
Board members and Board investigators prejudged 
application and acted in arbitrary and improper man-
ner. U.S.C.A. Const.Amends. 11, 14; 42 U.S.C.A. § 
1983; N.R.S. 648 et seq. 
 
[22] Civil Rights 78 1376(2) 
 
78 Civil Rights 
      78III Federal Remedies in General 
            78k1372 Privilege or Immunity; Good Faith 
and Probable Cause 
                78k1376 Government Agencies and Offic-
ers 
                      78k1376(2) k. Good faith and reasona-
bleness; knowledge and clarity of law; motive and 
intent, in general. Most Cited Cases  
     (Formerly 78k214(2)) 
 

Qualified immunity doctrine shields government 
officials from liability if reasonable government offi-
cial could have believed that his conduct was lawful, 
in light of clearly established law and information he 
possessed; this standard requires two-part analysis, 
i.e., whether law prohibiting official conduct was 
clearly established, and whether reasonable official 
could have believed that his conduct complied with 
law. 42 U.S.C.A. § 1983. 
 
[23] Civil Rights 78 1376(2) 
 
78 Civil Rights 
      78III Federal Remedies in General 
            78k1372 Privilege or Immunity; Good Faith 
and Probable Cause 
                78k1376 Government Agencies and Offic-
ers 
                      78k1376(2) k. Good faith and reasona-
bleness; knowledge and clarity of law; motive and 

intent, in general. Most Cited Cases  
     (Formerly 78k214(2)) 
 

If law prohibiting government official's conduct 
was clearly established and reasonable official could 
not have believed his conduct lawful, official is not 
immune from liability. 42 U.S.C.A. § 1983. 
 
[24] Civil Rights 78 1432 
 
78 Civil Rights 
      78III Federal Remedies in General 
            78k1425 Questions of Law or Fact 
                78k1432 k. Defenses; immunity and good 
faith. Most Cited Cases  
     (Formerly 78k244) 
 

Whether law governing government official's 
conduct at issue in § 1983 action was clearly estab-
lished, so that official would be qualifiedly immune, is 
question of law for court to decide. 42 U.S.C.A. § 
1983. 
 
[25] Civil Rights 78 1376(3) 
 
78 Civil Rights 
      78III Federal Remedies in General 
            78k1372 Privilege or Immunity; Good Faith 
and Probable Cause 
                78k1376 Government Agencies and Offic-
ers 
                      78k1376(3) k. States and territories and 
their officers and agencies. Most Cited Cases  
     (Formerly 78k214(3)) 
 

Nevada State Private Investigators Licensing 
Board member was not qualifiedly immune from 
liability in § 1983 action by unsuccessful license ap-
plicant who alleged that member's opposition to ap-
plication was motivated by member's own personal 
bias and pecuniary interest; reasonable official har-
boring actual bias against license applicant could not 
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have believed that his participation in licensing pro-
ceeding was appropriate. 42 U.S.C.A. § 1983. 
 
[26] Federal Civil Procedure 170A 2491.5 
 
170A Federal Civil Procedure 
      170AXVII Judgment 
            170AXVII(C) Summary Judgment 
                170AXVII(C)2 Particular Cases 
                      170Ak2491.5 k. Civil rights cases in 
general. Most Cited Cases  
 

Genuine issues of material fact, precluding 
summary judgment for Nevada State Private Investi-
gators Licensing Board members on qualified im-
munity grounds in § 1983 action against them by 
unsuccessful applicant who alleged that denial of his 
license applications violated due process, existed as to 
whether defendants prejudged his applications and 
acted together to deprive him of licenses he sought. 
U.S.C.A. Const.Amend. 14; 42 U.S.C.A. § 1983; 
N.R.S. 648.005 et seq. 
 
[27] Federal Courts 170B 754.1 
 
170B Federal Courts 
      170BVIII Courts of Appeals 
            170BVIII(K) Scope, Standards, and Extent 
                170BVIII(K)1 In General 
                      170Bk754 Review Dependent on 
Whether Questions Are of Law or of Fact 
                          170Bk754.1 k. In general. Most Cited 
Cases  
 
Federal Courts 170B 878 
 
170B Federal Courts 
      170BVIII Courts of Appeals 
            170BVIII(K) Scope, Standards, and Extent 
                170BVIII(K)5 Questions of Fact, Verdicts 
and Findings 
                      170Bk870 Particular Issues and Ques-

tions 
                          170Bk878 k. Costs and attorney fees. 
Most Cited Cases  
 

Court of Appeals reviews factual findings un-
derlying district court's decision to deny attorney fees 
for clear error; however, fee determination will be 
reversed if district court applied incorrect legal 
standard in arriving at its decision. 
 
[28] Civil Rights 78 1482 
 
78 Civil Rights 
      78III Federal Remedies in General 
            78k1477 Attorney Fees 
                78k1482 k. Results of litigation; prevailing 
parties. Most Cited Cases  
     (Formerly 78k296) 
 

Plaintiff may recover attorney fees under § 1988 
if he is prevailing party; litigant need not prevail on 
every issue, or even on central issue in case, to be 
considered “prevailing party,” but rather, it is enough 
that he succeed on any significant claim affording 
some of relief sought, either pendente lite or at con-
clusion of litigation. 42 U.S.C.A. § 1988. 
 
[29] Civil Rights 78 1482 
 
78 Civil Rights 
      78III Federal Remedies in General 
            78k1477 Attorney Fees 
                78k1482 k. Results of litigation; prevailing 
parties. Most Cited Cases  
     (Formerly 78k296) 
 

If plaintiff is only partially successful in seeking 
relief, and achieves only some benefits sought by 
litigation, he is still considered “prevailing party,” as 
degree of success is irrelevant to question whether 
plaintiff is prevailing party. 42 U.S.C.A. § 1988. 
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[30] Civil Rights 78 1482 
 
78 Civil Rights 
      78III Federal Remedies in General 
            78k1477 Attorney Fees 
                78k1482 k. Results of litigation; prevailing 
parties. Most Cited Cases  
     (Formerly 78k296) 
 

Relief afforded plaintiff need not be “judicially 
decreed” to justify fee award under § 1988-voluntary 
action, such as change in conduct that addresses 
grievance, is sufficient; focus is on substance of relief 
granted. 42 U.S.C.A. § 1988. 
 
[31] Civil Rights 78 1482 
 
78 Civil Rights 
      78III Federal Remedies in General 
            78k1477 Attorney Fees 
                78k1482 k. Results of litigation; prevailing 
parties. Most Cited Cases  
     (Formerly 78k296) 
 

Where plaintiff who seeks attorney fees under § 
1988 asserts that his lawsuit was “catalyst” for relief 
subsequently awarded, court must determine: (1) 
whether there is “causal link” between lawsuit and 
relief awarded; and (2) whether there was “legal basis” 
for plaintiff's claim. 42 U.S.C.A. § 1988. 
 
[32] Civil Rights 78 1482 
 
78 Civil Rights 
      78III Federal Remedies in General 
            78k1477 Attorney Fees 
                78k1482 k. Results of litigation; prevailing 
parties. Most Cited Cases  
     (Formerly 78k296) 
 

Applicant who sued Nevada State Private Inves-

tigators Licensing Board for allegedly unconstitu-
tional denial of license application was “prevailing 
party” who was thus entitled to attorney fees for time 
spent pursuing injunctive relief, in light of fact that, 
after applicant instituted action, “special board” 
awarded him his licenses; lawsuit was “catalyst” for 
relief awarded, as defendants conceded that special 
board meeting was convened in order to partially settle 
suit, and there was legal basis for suit even though 
district court granted summary judgment to defend-
ants on merits, as plaintiff presented substantial legal 
and factual questions. 42 U.S.C.A. § 1988. 
 
[33] Civil Rights 78 1482 
 
78 Civil Rights 
      78III Federal Remedies in General 
            78k1477 Attorney Fees 
                78k1482 k. Results of litigation; prevailing 
parties. Most Cited Cases  
     (Formerly 78k296) 
 
 Civil Rights 78 1484 
 
78 Civil Rights 
      78III Federal Remedies in General 
            78k1477 Attorney Fees 
                78k1484 k. Awards to defendants; frivolous, 
vexatious, or meritless claims. Most Cited Cases  
     (Formerly 78k299) 
 

Plaintiff who obtains favorable settlement is not 
required to demonstrate that he would have prevailed 
on merits in order to be considered “prevailing party” 
for purposes of request for attorney fee award; rather, 
claim has basis in law so long as it is not frivolous, 
unreasonable, or groundless. 42 U.S.C.A. § 1988. 
 
[34] Civil Rights 78 1482 
 
78 Civil Rights 
      78III Federal Remedies in General 
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            78k1477 Attorney Fees 
                78k1482 k. Results of litigation; prevailing 
parties. Most Cited Cases  
     (Formerly 78k296) 
 

Supreme Court's decision in Farrar did not alter 
test for determining when litigant qualifies as “pre-
vailing party” for purposes of attorney fee award un-
der § 1988, as Court explicitly affirmed its prior 
holding that degree of success does not affect pre-
vailing party in court; Farrar did, however, change 
standard for determining when prevailing party is 
entitled to recover fees, as Farrar held that prevailing 
party must be denied fees where he obtains only nar-
row, technical victory such as nominal damages. 42 
U.S.C.A. § 1988. 
 
*736 Terri Keyser-Cooper, Reno, Nevada, for the 
plaintiffs-appellants. 
 
P. Mark Ghan, Assistant Attorney General, Carson 
City, Nevada, for the defendants-appellees. 
 
Appeals from the United States District Court for the 
District of Nevada. 
 
Before: FLETCHER, REINHARDT, and JOHN T. 
NOONAN, Jr., Circuit Judges. 
 
Opinion by Judge REINHARDT; Concurrence by 
Judge NOONAN. 
 

OPINION 
REINHARDT, Circuit Judge: 

This action arises out of decisions by the Nevada 
State Private Investigators Licensing Board (“the 
Board”), denying the plaintiffs' applications for li-
censes in the fields of private investigation, private 
patrol, and process serving. The plaintiffs contend that 
one of the Board members had a pecuniary interest in 
the outcome and was biased against them. They also 
contend that, influenced by that member's bias, the 

other Board members and certain employees pre-
judged their applications and acted in an arbitrary and 
improper manner. 
 

Plaintiffs Martin Stivers, Mary Chase Ernsberger, 
and Chamar, Inc. brought suit under section 1983 for 
declaratory relief, injunctive relief, and damages. The 
plaintiffs contend that the denial of their license ap-
plications violated their due process right to a fair 
hearing before an impartial tribunal. After this action 
was filed, the Board granted Stivers' application for 
individual licenses in order to settle the plaintiffs' 
claims for injunctive relief. The district court subse-
quently granted summary judgment to the defendants 
on the remaining claims, and rejected the plaintiffs' 
motion for attorney's fees for time spent pursuing 
injunctive relief. We affirm the grant of summary 
judgment as to Stivers' claim for damages against the 
Board, but reverse the grant of summary judgment as 
to his claim for damages against the individual de-
fendants. We also reverse the denial of attorney's fees. 
 

I. FACTS AND PROCEDURAL HISTORY 
In March 1988, the plaintiffs filed license appli-

cations with the Board. Plaintiff Martin Stivers ap-
plied for licenses as a private investigator, private 
patrolman, and process server. Stivers, along with 
co-plaintiff Mary Chase Ernsberger, also submitted an 
application for a corporate license on behalf of 
“Chamar Inc.,” a newly formed company. Between 
June 1988 and December 1989, the Board conducted 
five separate hearings to consider the plaintiffs' license 
applications. At the September 1988 meeting, it de-
nied Chamar's application for corporate licenses be-
cause of alleged “unlicensed activity.” It later denied 
Stivers' application for “lack of integrity.” The plain-
tiffs allege that, in denying their applications, mem-
bers and employees of the Board violated their due 
process rights. In particular, they contend that *737 
defendant Richard Pierce, a member of the Board, had 
a pecuniary and personal interest in ensuring that their 
applications were denied, that Pierce was actually 
biased against the plaintiffs, and that the Board's ac-



  
 

Page 11

71 F.3d 732, 95 Cal. Daily Op. Serv. 9034, 95 Daily Journal D.A.R. 15,866
(Cite as: 71 F.3d 732) 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 

tions were influenced by Pierce's bias. 
 
A. Pierce's Background 

To understand the plaintiffs' allegations regarding 
Pierce's bias, it is helpful to step back several years.FN1 
In the mid-1970's, Pierce was employed as a private 
investigator, polygraph examiner, and process server 
for Russ Jones and Associates, a private security and 
investigation firm that was at that time owned by Russ 
Jones. When Jones refused to permit Pierce to become 
a co-owner, Pierce became angry and resentful. While 
Jones was away on vacation, and had temporarily left 
Pierce in charge of Jones' company, Pierce started his 
own business in direct competition with Russ Jones 
and Associates. Not surprisingly, the two men ex-
changed angry words upon Jones' return. During their 
heated exchange, Pierce threatened to run Jones' 
company out of business. 
 

FN1. Because this is a motion for summary 
judgment, the evidence is viewed in the light 
most favorable to the non-moving party. 
United States v. Diebold, Inc., 369 U.S. 654, 
655, 82 S.Ct. 993, 994, 8 L.Ed.2d 176 (1962). 
Accordingly, we assume for purposes of this 
opinion that the facts presented by the plain-
tiffs are true. In any event, those are the facts 
on which we base this opinion. 

 
After leaving Russ Jones and Associates, Pierce's 

own business prospered. Dick Pierce and Associates 
soon becoming the largest private security company in 
Northern Nevada. In 1986, Pierce became one of the 
five members of the Nevada Private Investigators 
Licensing Board. A creature of Nevada Statute, the 
Board consists of the Attorney General (or his desig-
nate) and four members appointed by the Governor. 
Nev.Rev.Stat. § 648.020(1). Of the Governor's ap-
pointees, one must be a private investigator, one a 
private patrolman, one a polygraph examiner, and one 
a representative of the general public. Nev.Rev.Stat. § 
648.020(2). The Board is responsible for licensing and 
regulating private investigators, private patrolmen, 

process servers, polygraph operators, repossessors, 
dog handlers, and companies providing these services. 
Nev.Rev.Stat. §§ 648.030, 648.060, 648.070. No 
person or company may engage in any such business 
unless licensed by the Board. Nev.Rev.Stat. § 
648.060. As a member of the Board, Pierce had au-
thority to vote on the licensing of companies which 
would compete directly with Dick Pierce and Associ-
ates. 
 
B. Stivers' Background 

Stivers has a long history in the private investi-
gation and security business. He has worked as a pri-
vate patrolman, private investigator, and process 
server for a total of 30 years. He was licensed in North 
Dakota in 1980 and, when he left that state in 1986, his 
license was still in good standing. Stivers arrived in 
Nevada in 1986, intending to start his own business. 
That same year, he became the general manager of the 
Reno branch office of Great Western Security, a 
Carson City based company. 
 

As manager of Great Western's Reno branch, 
Stivers aggressively sought new business. Among the 
more lucrative opportunities pursued by Stivers was 
security for the convention business for Bally's Casino 
in Reno. Bally's had previously employed Dick Pierce 
and Associates for the vast majority of its convention 
security needs. Under Stivers' direction, however, 
Great Western was “very successful” in outbidding 
Pierce's company and “took away a substantial 
amount of business from Mr. Pierce,” including 
business at Bally's. Great Western's successful bidding 
cost Pierce approximately $55,000 overall. 
 
C. Formation of Chamar 

Upon arriving in Reno, Stivers became friends 
with Ernsberger, and the two made plans to enter the 
private security business together: Ernsberger would 
put up the cash to purchase a company; Stivers, with 
his long history in the industry, was to run the busi-
ness. 
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While employed with Great Western, Stivers 

became acquainted with W.G. “Butch” *738 
Tamblyn, who was then owner of Russ Jones and 
Associates. Tamblyn had purchased the company 
from Russ Jones in the early 1980's and, by 1987, was 
hoping to sell it. Stivers and Ernsberger reached an 
agreement with Tamblyn. Stivers and Ernsberger 
formed Chamar, Inc. for the purpose of purchasing the 
assets of Russ Jones and Associates. Under the 
agreement, Tamblyn would not sell the corporation 
itself, at least immediately. Until licenses could be 
obtained for Chamar, they would all do business under 
the name of Russ Jones and Associates. 
 

Under Nevada law, corporations providing pri-
vate investigation and security services are required to 
have a licensed “qualifying agent”-a person meeting 
the individual licensing requirements for the type of 
work in which the company engages. Nev.Rev.Stat. § 
648.110. Tamblyn agreed to remain the “qualifying 
agent” of Russ Jones and Associates until August 
1992. Stivers expected that he would be able to obtain 
a license to act as Chamar's qualifying agent after that 
date. 
 

Pursuant to the agreement, Chamar purchased the 
assets of Russ Jones and Associates in August 1987. 
Shortly after the sale, Tamblyn notified Carol 
Widmer-Hanna, the Board's executive secretary, of 
the change in ownership. Tamblyn explained that the 
corporation's assets had been sold to Chamar, but that 
the business would temporarily continue to operate 
under the name Russ Jones and Associates, with 
Tamblyn remaining the corporation's qualifying agent. 
Widmer-Hanna told him that they were “proceeding 
fine.” At Widmer-Hanna's request, Tamblyn sent 
written notification of the change in corporate struc-
ture. Neither Widmer-Hanna nor any other repre-
sentative of the Board informed Tamblyn that there 
was anything improper about the arrangement to 
which he, Stivers, and Ernsberger had agreed. 

 
D. The Application Process 

In December 1987, Ernsberger and Stivers began 
the process of filing applications for the appropriate 
licenses, in accordance with Nev.Rev.Stat. § 648.070. 
Ernsberger and Stivers delivered to Widmer-Hanna a 
copy of Chamar's certificate of corporate good 
standing, along with the purchase agreement between 
Chamar and Russ Jones and Associates. In March 
1988, applications were submitted for the license of 
Chamar, and for licenses for Stivers and Ernsberger as 
corporate officers of Chamar, along with their appli-
cation fee of $750. Stivers filed an application for 
qualifying agent status as a private investigator, pri-
vate patrolman, and process server for Chamar, with 
additional fees of $1,550. 
 

Problems began to develop in June 1988, when 
the plaintiffs appeared before the Board for the first 
time. Despite her prior communications with 
Tamblyn, the Board's executive secretary, 
Widmer-Hanna, had erroneously placed plaintiffs on 
the agenda as a “name change.” Pierce led the ques-
tioning, insisting that it was inappropriate to consider 
Chamar's application as a name change, since Stivers 
and Ernsberger were in fact seeking licenses for a new 
corporation. Consideration of the plaintiffs' applica-
tions was for this reason deferred until September 
1988. Concerned that their business might not be 
operating legally, Stivers specifically asked the Board 
whether Russ Jones and Associates could continue to 
do business until the September 1988 meeting. Board 
members Robey, Widmer-Hanna, and Giordano (the 
Deputy Attorney General) each replied that the plain-
tiffs could continue to do business “under Russ 
Jones,” as long as Tamblyn remained the qualifying 
agent. Following the Board's instructions, the plain-
tiffs' business continued to operate under the name 
Russ Jones and Associates with Tamblyn as qualify-
ing agent. 
 

Despite the Board's assurances at the June 1988 
hearing, Pierce opened the next hearing in September 
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1988 by accusing the plaintiffs of “doing business 
without a license.” Stivers responded by informing the 
Board that he was not aware of any violation of state 
law. Although Stivers and his attorney told the Board 
that their business was operating under the name Russ 
Jones and Associates, that Tamblyn was the qualifying 
agent, and that Chamar had never engaged in the pa-
trol or security business, Pierce repeatedly accused the 
plaintiffs of operating illegally. In addition, the Board 
members questioned *739 Stivers extensively about 
his past experience, accused him of lying about his 
credentials, and refused to accept his affidavits re-
garding his experience. The Board unanimously voted 
to deny a corporate license on the basis of “unlicensed 
activity.” See Nev.Rev.Stat. § 648.110(3)(f). Upon 
Pierce's suggestion that the remaining license appli-
cations were “moot,” the Board declined to consider 
Stivers' applications for private investigator, private 
patrolman, or process server licenses. 
 

On December 7, 1988, the plaintiffs brought suit 
in Nevada state court to contest the Board's denials of 
their license applications. In January 1989, plaintiffs 
and their lawyers met with Board counsel Dana 
Sammons, who agreed that the plaintiffs had been 
operating legally. Sammons told the plaintiffs that 
they would be granted the licenses they sought if they 
appeared at the Board's next meeting. Relying on 
Sammons' representations, plaintiffs voluntarily dis-
missed their state action. 
 

At its March 1989 meeting, Sammons informed 
the Board that plaintiffs had been operating legally 
and recommended that the licenses be granted. After a 
recess, Board members expressed “serious reserva-
tion[s]” about Stivers' qualifications and doubts about 
his “integrity.” In particular, they expressed concern 
that Stivers lacked the requisite hours of experience 
required to obtain the licenses he sought. Board 
members based their concerns, at least in part, on an 
investigative report prepared by Robert Rodefer that 
raised questions about Stivers' background and expe-
rience. FN2 Despite the recommendation of the Board's 

counsel, the Board refused to grant Stivers' application 
and postponed voting on all the applications until the 
next meeting. 
 

FN2. As discussed infra part II.B.5, Rodefer 
admitted in his deposition that this report 
contained several serious inaccuracies and 
omissions. 

 
Stivers again appeared before the Board in Sep-

tember 1989 with additional documentation of his 
experience. Although Board investigator Bill Bertram 
conceded that Stivers had 12,000 hours of private 
investigation experience-more than the required 
10,000 hours-the Board remained unsatisfied on this 
point. Several members continued to accuse him of 
lying about his experience. Calling Stivers a “profes-
sional victim,” Board member Denise Conrad moved 
to deny his application and Pierce seconded the mo-
tion. The Board voted unanimously to deny Stivers' 
application as a qualifying agent based on “untruth-
fulness or lack of integrity.” See Nev.Rev.Stat. § 
648.100(3)(c). Pierce then moved that Chamar's ap-
plication be denied, for the same reasons. When an-
other board member suggested that Russ Jones and 
Associates' operations be permitted to continue, with 
Tamblyn acting as qualifying agent, Pierce vigorously 
disagreed. The Board deferred consideration of 
whether Tamblyn could be approved as a qualifying 
agent for Chamar until the next meeting. 
 

At the December 1989 meeting, the plaintiffs' 
attorney informed the Board that Tamblyn would 
remain the qualifying agent for Russ Jones and Asso-
ciates, instead of Stivers. The Board unanimously 
approved Ernsberger's application for corporate of-
ficer status with respect to Russ Jones and Associates, 
with Tamblyn to continue acting as qualifying agent 
for the company. 
 
E. District Court Proceedings 

Plaintiffs filed this action in federal district court 
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on September 6, 1991, alleging that the defendants had 
violated their rights under the due process and equal 
protection clauses. Their complaint requested dam-
ages as well as declaratory and injunctive relief. On 
January 6, 1992, the plaintiffs filed a motion for a 
preliminary injunction and petition for a writ of 
mandamus in order to secure their licenses. 
 

In an effort to settle the claim for injunctive relief, 
the defendants agreed to convene a “special board” to 
reconsider Stivers' license applications. FN3 Based on 
an application *740 identical to that which Stivers had 
earlier submitted, the special board unanimously 
voted to grant Stivers individual licenses. Stivers has 
since become owner of S and W Protective Service, a 
Board licensed private patrol, process serving, and 
private investigation company. Chamar never ob-
tained its license; it remains the parent company of 
Russ Jones and Associates, which continues to do 
business with Ernsberger as its Board licensed cor-
porate officer and Tamblyn as its Board licensed 
qualifying agent. 
 

FN3. Before the district court granted their 
motion for summary judgment, the defend-
ants moved for a protective order prohibiting 
any mention of the special board, on the 
grounds that: (1) it was irrelevant; (2) it was 
inadmissible as a subsequent remedial 
measure; and (3) it was an offer of settle-
ment. The district court granted the defend-
ants' motion for a protective order, without 
stating its reasons for doing so. Under the 
terms of this order, the “special board” was to 
be referred to at trial only for the purpose of 
limiting damages by showing the date on 
which Stivers was issued a license. Because 
Stivers does not challenge this protective 
order, we do not consider the “special board” 
meeting in reviewing the district court's de-
cision to grant summary judgment. This 
meeting is relevant only to the question of the 
plaintiffs' entitlement to attorney's fees. 

 
After the special board's decision, plaintiffs 

withdrew their motion for preliminary injunction and 
mandamus, informing the court that there were no 
remaining issues pertaining to injunctive relief. The 
case proceeded on the plaintiffs' claims for declaratory 
relief and damages. 
 

The district court subsequently granted summary 
judgment to the defendants. The court concluded that 
Chamar's complaint for denial of its license was 
barred by the statute of limitations. The court further 
concluded that Ernsberger had failed to state a claim 
on her own behalf and could not recover damages for 
harm done to Chamar. Although the district court 
found that Stivers had a protected property interest in 
the licenses that had been denied him, it granted 
summary judgment to the defendants, on the ground 
that Stivers had “not offered competent evidence to 
show that the [Board's] actions were irrational, mali-
cious, capricious, or arbitrary.” The court further 
stated that its inquiry was limited to “whether De-
fendants acted capriciously.” The court did not ad-
dress Stivers' allegations that Pierce harbored a per-
sonal bias against him and had a pecuniary interest in 
seeing his application denied. The plaintiffs appealed. 
 

After Stivers obtained his licenses, but before the 
district court granted summary judgment, the plain-
tiffs filed a motion for attorney's fees. The court ini-
tially rejected the motion on the ground that it was 
premature. After summary judgment, the plaintiffs 
filed another motion for attorney's fees, asserting that 
they were entitled to fees for time spent pursuing 
injunctive relief, since Stivers had obtained the li-
censes he sought. The district court again denied their 
motion, reasoning that plaintiffs could not be consid-
ered prevailing parties-even though they had obtained 
injunctive relief-because they lost their damages claim 
on the merits. The plaintiffs appealed this order sep-
arately. 
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II. DUE PROCESS CLAIM 
[1][2] The district court correctly found that the 

plaintiffs had a protected property interest in the li-
censes that were denied them, and the defendants do 
not seriously contest this finding.FN4 The central 
question on appeal is whether a genuine issue of ma-
terial fact exists as to Stivers' claim that he was denied 
his due process right to a fair hearing before an im-
partial tribunal.FN5 We conclude that there is. 
 

FN4. The defendants' brief contains a single 
parenthetical statement disagreeing with the 
district court's holding on this issue: “The 
[district] Court did find the plaintiffs had a 
property interest in being licensed by the 
[Board] (a conclusion with which the de-
fendants-appellees disagree on the basis of 
Kraft v. Jacka, 872 F.2d 862, 866 (9th 
Cir.1989))....” As the district court recog-
nized, and as Kraft states, the existence of a 
protected property interest hinges on whether 
state law confers a “reasonable expectation 
of entitlement.” Id. at 866. In Kraft, the court 
determined that the Nevada Gaming Board 
had almost absolute discretion to grant or 
deny new gaming licenses. Id. at 868; see 
also Jacobson v. Hannifin, 627 F.2d 177, 180 
(9th Cir.1980) (finding no protected property 
interest, where gaming statute gave board 
“full and absolute power and authority” to 
grant or deny gaming licenses). In contrast, 
the Private Investigator Licensing Board's 
actions are limited by significant substantive 
restrictions. See Nev.Rev.Stat. §§ 648.005 et. 
seq. The district court properly concluded 
that these restrictions create a protected 
property interest in the licenses in question. 

 
FN5. After the special board meeting, at 
which Stivers was awarded his individual 
license, the plaintiffs informed the court that 
there was “no further issue of injunctive re-
lief.” Thus, no claim for injunctive relief is 

before us on appeal. 
 

In their appellate briefs, the plaintiffs do 
not challenge the district court's determi-
nation that the statute of limitations had 
expired with respect to Chamar's claim or 
its determination that Ernsberger could not 
sue on behalf of Chamar. They raise only 
the issue whether Stivers was denied a fair 
hearing before a fair tribunal when he ap-
plied for licenses as a private investigator, 
private patrolman, and process server. 
Although the plaintiffs at oral argument 
asserted that the grant of summary judg-
ment was also erroneous as to Ernsberger's 
and Chamar's claims, they waived this is-
sue by failing to raise it in their briefs. See 
In re Riverside-Linden Investment Co., 945 
F.2d 320, 324-25 (9th Cir.1991). Accord-
ingly, our inquiry is limited to the question 
whether the district court erred in granting 
summary judgment to the defendants on 
Stivers' claim for damages and declaratory 
relief. (It is not clear what if any declara-
tory relief may be available to Stivers but 
because the parties do not address that 
question, neither do we.) 

 
*741 A. Right to an Unbiased Tribunal 

[3][4] It is well-settled that the Due Process 
Clause prevents the state from depriving a plaintiff of 
a protected property interest without “a fair trial in a 
fair tribunal.” In re Murchison, 349 U.S. 133, 136, 75 
S.Ct. 623, 625, 99 L.Ed. 942 (1955). As Justice Black 
wrote in Murchison: 
 

A fair trial in a fair tribunal is a basic requirement 
of due process. Fairness of course requires an ab-
sence of actual bias in the trial of cases. But our 
system of law has always endeavored to prevent 
even the probability of unfairness. To this end no 
man can be a judge in his own case and no man is 
permitted to try cases where he has an interest in the 
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outcome. 
 

 Id. at 136, 75 S.Ct. at 625; see also Marshall v. 
Jerrico, Inc., 446 U.S. 238, 242, 100 S.Ct. 1610, 1613, 
64 L.Ed.2d 182 (1980) (“the Due Process Clause 
entitles a person to an impartial and disinterested 
tribunal”). This requirement applies not only to courts, 
but also to state administrative agencies charged with 
applying eligibility criteria for licenses. Withrow v. 
Larkin, 421 U.S. 35, 46, 95 S.Ct. 1456, 1464, 43 
L.Ed.2d 712 (1975); Gibson v. Berryhill, 411 U.S. 
564, 578-79, 93 S.Ct. 1689, 1697-98, 36 L.Ed.2d 488 
(1973). In attempting to make out a claim of uncon-
stitutional bias, a plaintiff must “overcome a pre-
sumption of honesty and integrity” on the part of 
decision-makers. Withrow, 421 U.S. at 47, 95 S.Ct. at 
1464. He must show that the adjudicator “has pre-
judged, or reasonably appears to have prejudged, an 
issue.” Kenneally v. Lungren, 967 F.2d 329, 333 (9th 
Cir.1992) (quoting Partington v. Gedan, 880 F.2d 
116, 135 (9th Cir.1989) (Reinhardt, J. concurring and 
dissenting)), cert. denied, 506 U.S. 1054, 113 S.Ct. 
979, 122 L.Ed.2d 133 (1993). 
 

[5] There are two ways in which a plaintiff may 
establish that he has been denied his constitutional 
right to a fair hearing before an impartial tribunal. In 
some cases, the proceedings and surrounding circum-
stances may demonstrate actual bias on the part of the 
adjudicator. See Taylor v. Hayes, 418 U.S. 488, 
501-04, 94 S.Ct. 2697, 2704-06, 41 L.Ed.2d 897 
(1974); Cinderella Career and Finishing Schools, Inc. 
v. Federal Trade Comm'n, 425 F.2d 583, 591 
(D.C.Cir.1970). In other cases, the adjudicator's pe-
cuniary or personal interest in the outcome of the 
proceedings may create an appearance of partiality 
that violates due process, even without any showing of 
actual bias. Gibson, 411 U.S. at 578, 93 S.Ct. at 
1697-98; see also Exxon Corp. v. Heinze, 32 F.3d 
1399, 1403 (9th Cir.1994) (“the Constitution is con-
cerned not only with actual bias but also with ‘the 
appearance of justice.’ ”). 
 

B. Evidence of Bias on the Part of Pierce 
[6] As this case demonstrates, the two categories 

of bias claims are not hermetically sealed. Stivers 
contends not only that Pierce had a pecuniary interest 
in denying his license applications, but also that Pierce 
was actually biased against him and that he acted on 
this bias during the licensing proceedings. Thus, he 
raises both an appearance of partiality claim and an 
actual bias claim. 
 

On the present record, Pierce's personal and pe-
cuniary interest in the outcome of the proceedings, 
standing alone, would probably be insufficient to 
support a claim that the appearance of partiality vio-
lated due process. See Aetna Life Insurance Co. v. 
Lavoie, 475 U.S. 813, 825-26, 106 S.Ct. 1580, 
1587-88, 89 L.Ed.2d 823 (1986) (adjudicator's “slight 
pecuniary interest” in outcome of proceedings does 
not in itself violate due process). Nor would the 
Board's repeated unfavorable rulings, standing alone, 
be sufficient to support a claim that Pierce or any other 
member of *742 the Board was actually biased against 
him. See McCalden v. California Library Ass'n, 955 
F.2d 1214, 1224 (9th Cir.1990) (“Adverse rulings 
alone are not sufficient to require recusal, even if the 
number of such rulings is extraordinarily high.”), cert. 
denied, 504 U.S. 957, 112 S.Ct. 2306, 119 L.Ed.2d 
227 (1992). However, when the evidence of Pierce's 
pecuniary interest is considered along with the evi-
dence of discriminatory treatment by the Board, there 
is a genuine issue of fact as to whether the licensing 
proceedings were tainted by actual bias. Stivers has 
introduced sufficient evidence of bias on the part of 
Board member Richard Pierce to overcome the pre-
sumption of integrity. 
 

The evidence that Stivers has introduced can be 
divided into the following categories: (1) evidence of 
Pierce's pecuniary interest in the outcome of the li-
censing proceedings; (2) evidence concerning Pierce's 
past association with Russ Jones and Associates; (3) 
evidence that Pierce made “extrajudicial” statements 
reflecting his personal hostility toward Stivers; (4) 
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evidence that Stivers received unusually harsh and 
highly irregular treatment from the Board during the 
licensing hearings; and (5) evidence that the Board, 
through its employees, sought to impede and delay the 
plaintiffs' efforts to do business. The first category 
relates primarily to the appearance of bias, while the 
other categories pertain exclusively to Stivers' allega-
tions that Pierce was actually biased against him. We 
examine each category separately, although we eval-
uate them collectively for purposes of determining 
whether a genuine issue of fact exists as to actual bias. 
As to the appearance of partiality, only the first cate-
gory is relevant. 
 
1. Pierce's Pecuniary Interest 

Stivers has introduced evidence showing that 
Pierce had a pecuniary interest in ensuring that Stivers' 
license applications were denied. A short time before 
the licensing proceedings began, Stivers had entered 
into direct competition with Dick Pierce and Associ-
ates. Stivers asserts that Pierce's pecuniary interest in 
stifling competition rendered his participation in the 
licensing proceedings constitutionally objectionable. 
 

Among the cases in which the appearance of bias 
is “too high to be constitutionally tolerable” are those 
in which the adjudicator has a direct and substantial 
pecuniary interest in the outcome of the case before 
him. Withrow, 421 U.S. at 47, 95 S.Ct. at 1464. In such 
cases, the adjudicator's participation constitutes a per 
se violation of due process-the appearance of partiality 
in itself renders the proceedings objectionable, with-
out any showing that the adjudicator was actually 
biased. Aetna Life, 475 U.S. at 825, 106 S.Ct. at 1587; 
Utica Packing Co. v. Block, 781 F.2d 71, 77-78 (6th 
Cir.1986). 
 

[7] The Supreme Court has held that a state li-
censing tribunal violates due process when its mem-
bers have a direct and substantial competitive interest 
in the outcome of the proceedings before them. Gib-
son, 411 U.S. at 578-79, 93 S.Ct. at 1697-98. In Gib-
son, the Court considered the disciplinary proceedings 

of an optometry licensing board. The plaintiffs subject 
to license revocation proceedings were optometrists 
employed by an optometry company. All the members 
of the licensing board, however, were self-employed 
optometrists. 411 U.S. at 571, 93 S.Ct. at 1694. The 
district court found that, if the optometry company 
were forced to shut down, “the individual members of 
the Board, along with other private practitioners of 
optometry, would fall heir to this business.” Id. 
Without requiring any showing that the board's deci-
sion was actually influenced by impermissible bias, 
the Court upheld the district court's conclusion that the 
board members' “substantial pecuniary interest” in 
denying licenses to competitors constituted a per se 
violation of the plaintiffs' right to due process. Id. at 
579, 93 S.Ct. at 1698. 
 

The Court's decision in Gibson did not invalidate 
all licensing boards that include industry representa-
tives. After Gibson, the Court upheld a state statute 
requiring that a majority of optometry board members 
be drawn from an organization of professional op-
tometrists. Friedman v. Rogers, 440 U.S. 1, 18, 99 
S.Ct. 887, 898, 59 L.Ed.2d 100 (1979). More recently, 
the Court has made clear that due process is not vio-
lated by the participation of adjudicators who “might 
conceivably*743 have had a slight pecuniary interest” 
in the outcome of the case before them. Aetna Life, 
475 U.S. at 825, 106 S.Ct. at 1587 (1986). An adju-
dicator is, however, precluded from participating in 
decisions in which he has a “direct, personal, sub-
stantial, pecuniary interest.” 475 U.S. at 822, 106 S.Ct. 
at 1585. 
 

The fact that Pierce and Stivers have in the past 
competed for a few specific contracts is not in itself 
sufficient to meet this standard. While under Stivers' 
management, Great Western outbid Pierce's company 
for the convention business at Bally's and other busi-
ness totalling $55,000, the contracts constituted a 
relatively small portion of Dick Pierce and Associates' 
$5 million annual receipts. Nevertheless, there may be 
a genuine issue as to whether Pierce had a sufficient 
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interest in the denial of Stivers' application to neces-
sitate his recusal. Unlike most other license applicants 
before the Board, who sought to do business in the 
more populous Southern Nevada region, Stivers in-
tended to enter into business in the Reno area, where 
he would operate in direct competition with Pierce. 
See Wilkerson v. Johnson, 699 F.2d 325, 328 (6th 
Cir.1983) (licensing board member's interest in pre-
venting barber shop from opening next door to his 
own created “unconstitutional risk of bias”). There are 
other pertinent facts that do not appear in the record as 
developed thus far. We do not know, for example, 
how many similar businesses are currently licensed in 
the Reno area, what effect one more business is likely 
to have, or even much about the nature of the market 
or the particular qualifications or attributes that Stivers 
and Pierce may possess. Such facts may be critical in 
determining whether Pierce had a “direct” and “sub-
stantial” pecuniary interest that would constitute a per 
se due process violation. 
 

There are undoubtedly cases in which the ap-
pearance of partiality arising from competitive inter-
ests is sufficiently strong to warrant recusal. See 
Gibson, 411 U.S. at 578-79, 93 S.Ct. at 1697-98. A 
lawyer in a one-lawyer town, for example, would 
probably have a “direct” and “substantial” pecuniary 
interest in the licensing of a competitor planning to 
hang a shingle across the street. On the other hand, it is 
unlikely that any attorney practicing in a city like Los 
Angeles would have a competitive interest sufficiently 
strong to require that he be disqualified from consid-
ering the licensing of an additional lawyer. 
 

We note that any per se rule governing the ap-
pearance of partiality must take into account the fact 
that the system of industry representation on govern-
ing or licensing bodies is an accepted practice 
throughout the nation. As the Supreme Court has 
pointed out, the Due Process Clause imposes “only 
broad limits ... on the exercise by the State of its au-
thority to regulate its economic life, and particularly 
the conduct of its professions.” Friedman, 440 U.S. at 

18 n. 19, 99 S.Ct. at 898 n. 19. If members of a li-
censing board were disqualified whenever they have 
“some” competitive interest in the outcome of pro-
ceedings before them, practitioners in the field would 
as a practical matter be excluded from becoming 
members of such boards. 
 

There are, of course, advantages to the involve-
ment of industry representatives in licensing deci-
sions. Private investigators, for example, can bring a 
particular practical understanding and perspective to 
the proceedings. It is presumably for this reason that 
the Board, by statute, must include a private investi-
gator, a private patrolman, and a polygraphic exam-
iner. See Nev.Rev.Statute § 648.020(1). Were we to 
hold Pierce's participation impermissible, based solely 
on the fact that there may on occasion be “some” 
competition for clients, we would call into question 
the composition not only of the Board involved in the 
case before us but many other boards throughout the 
circuit that include industry representatives among 
their membership. That we do not wish to do. 
 

Without more facts, it does not appear that 
Pierce's economic interest is such as to warrant a per 
se disqualification. Upon remand, however, Stivers is 
free to introduce evidence tending to show that 
Pierce's pecuniary interest is in fact sufficient to war-
rant application of the per se rule. On this appeal, we 
consider the evidence concerning Pierce's competitive 
interest for a different purpose. We consider it in 
connection with Stivers' *744 claim that Pierce was 
actually biased against him. It is that claim which we 
now examine. 
 
2. Pierce's Past Business Association 

[8] Stivers contends that Pierce's relationship with 
Russ Jones and Associates during the 1970's rendered 
his participation in the decision to deny Stivers' ap-
plications constitutionally objectionable. We take as 
true the plaintiffs' charge that, upon Pierce's tumul-
tuous departure from Russ Jones and Associates, he 
threatened to run the company out of business. Stivers 
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contends that this statement reveals that Pierce had a 
bias against Russ Jones and Associates and that he 
should have recused himself from participating in the 
licensing proceedings for this reason. 
 

We agree that unconstitutional bias may be shown 
through evidence that the adjudicator “had it ‘in’ for 
the party for reasons unrelated to the officer's view of 
the law.” McLaughlin v. Union Oil of Calif., 869 F.2d 
1039, 1047 (7th Cir.1989). However, we do not be-
lieve that the particular inference that plaintiffs would 
have us draw is warranted. A number of years after 
Pierce's departure from Russ Jones and Associates, the 
company was sold to Tamblyn, who in turn sold the 
company's assets to Stivers and Ernsberger years later. 
While it might be reasonable to conclude that Pierce 
harbored a personal grudge against Jones, there is no 
rational basis for concluding that he retained a bias 
against the corporation that Jones had previously 
owned, particularly since Jones had sold it to a disin-
terested third party a number of years earlier. Pierce's 
past association with Russ Jones and Associates is 
wholly insufficient to overcome the “presumption of 
honesty and integrity in those serving as adjudicators.” 
Withrow, 421 U.S. at 47, 95 S.Ct. at 1464. Because the 
dispute between Pierce and the former owner of Russ 
Jones and Associates is so far removed from the 
events at issue in this case, we conclude as a matter of 
law that they have no relevance to the question 
whether the denial of the plaintiffs' license applica-
tions violated due process. 
 
3. Pierce's Statements About Stivers 

[9] In addition to alleging that Pierce had a pe-
cuniary interest in the outcome of the licensing pro-
ceedings, Stivers has also introduced evidence that 
Pierce harbored a personal bias against him. A party 
alleging unconstitutional bias may prove this claim by 
introducing extrajudicial statements by the adjudicator 
that are inconsistent with the role of impartial 
decisionmaker. Jenkins v. Sterlacci, 849 F.2d 627, 634 
(D.C.Cir.1988). 
 

An affidavit from Patty Bavol, the manager of an 
apartment complex in Reno, reports derogatory 
statements that Pierce made about Stivers during a 
business visit in the spring of 1989-while Stivers' 
application was pending before the Board. Stivers had 
recently been shot in the chest by an unknown attacker 
while investigating a burglary. Pierce, who was 
providing security services to Bavol's apartment, 
laughed about the shooting and remarked that “eve-
rybody knew Marty [Stivers] had shot himself.” From 
this and other comments Pierce made that day, Bavol 
believed it clear that Pierce harbored “an extremely 
negative, biased, attitude toward Mr. Stivers.” 
 

Pierce's derogatory statement lends some support 
to the view that his opposition to the plaintiffs' appli-
cation was the consequence of his hostility toward 
Stivers. See Taylor, 418 U.S. at 501, 94 S.Ct. at 
2704-05 (adjudicator's remarks demonstrated personal 
animus toward litigant violative of due process); 
Bakalis v. Golembeski, 35 F.3d 318, 326 (7th 
Cir.1994) (running controversy between the plaintiff 
and the board showed that board had prejudged issue). 
The statement tends to support the allegation that 
Pierce's opposition to Stivers was the product of per-
sonal animosity, rather than the merits of his applica-
tion. See McLaughlin, 869 F.2d at 1047. Standing 
alone, Bavol's affidavit would clearly be insufficient 
to demonstrate that Pierce prejudged Stivers' applica-
tion. However, we do not view the hostile statement in 
isolation; instead, we examine it in connection with all 
the other evidence tending to establish or rebut the 
charge of bias. 
 
*745 4. The Licensing Hearings 

We also consider the treatment accorded to the 
plaintiffs by the Board. As the Sixth Circuit noted in 
Wilkerson v. Johnson, the “regular and impartial ad-
ministration of public rules governing these interests 
[in occupational licenses], as required by due process, 
prohibits the subtle distortions of prejudice and bias as 
well as gross governmental violations....” 699 F.2d at 
328 (citing Gibson, 411 U.S. at 564, 93 S.Ct. at 
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1690-91). In Wilkerson, the plaintiffs offered evidence 
that one member of a barber's licensing board had a 
competitive interest in denying their application, that 
the board had delayed in acting upon their application, 
and that the board had harassed them during the ap-
plication process. Id. at 328. In view of this evidence, 
the Sixth Circuit upheld the jury's conclusion that the 
board was motivated by impermissible bias. Id. 
 

[10] We agree with the Sixth Circuit that it is 
appropriate to look to irregularities in the treatment 
that a license applicant receives from the Board in 
determining whether the decision-making process was 
affected by impermissible bias on the part of one of its 
members. See Sinaloa Lake Owners Ass'n v. City of 
Simi Valley, 882 F.2d 1398, 1409 (9th Cir.1989) ( 
“malicious, irrational and plainly arbitrary actions are 
not within the legitimate purview of the state's pow-
er”), cert. denied, 494 U.S. 1016, 110 S.Ct. 1317, 108 
L.Ed.2d 493 (1990). In addition to the evidence of 
Pierce's pecuniary interest and personal animus, the 
record contains substantial evidence showing that the 
treatment Stivers and Chamar received from the Board 
as a whole-and from Pierce in particular-was unusu-
ally harsh. Mel Tate, an investigator who frequently 
attended Board meetings, testified that the Board's 
consideration of Stivers' application was very unusual. 
According to Tate, the Board appeared to have “made 
up their minds” to reject Stivers' application and 
“seemed to be harboring a grudge toward him.” See 
Bakalis, 35 F.3d at 326 (evidence tended to show that 
some members of board had prejudged case before it). 
In particular, Tate recalled the “very negative attitude 
of Dick Pierce,” who “seemed to be biased against 
Stivers.” Tate contrasted the treatment Stivers re-
ceived with that received by other applicants. While 
the Board ordinarily accepted the statements of other 
applicants and requested only general descriptions of 
their background, it “kept pushing Stivers” and re-
fused to accept any of his statements. 
 

Stivers has also introduced evidence that the 
Board did not apply its licensing criteria in an even-

handed manner. See Wilkerson, 699 F.2d at 328. 
Minutes of other Board meetings corroborate Tate's 
observation that Stivers was treated markedly differ-
ently from other applicants. At meetings between 
1985 and 1988, the Board granted licenses to at least 
14 applicants without asking any questions. The Board 
has granted licenses to several people with criminal 
records, without raising any question as to their in-
tegrity. Although Stivers has no criminal record, the 
Board continually challenged his integrity during the 
several Board meetings at which he appeared. Fur-
thermore, the Board granted licenses to many indi-
viduals and companies despite their “unlicensed ac-
tivity,” and to others who lacked the required experi-
ence and qualifications. 
 

[11] It is also noteworthy that the Board's mem-
bers, including Pierce, disregarded the recommenda-
tions of its own legal counsel in denying Stivers' ap-
plication. After the plaintiffs' filed suit in state court, 
the Board's counsel Sammons informed the Board that 
Russ Jones and Associates had been operating legally 
and recommended that the licenses be granted. The 
Board's decision to deny Stivers' application, despite 
counsel's advice, is circumstantial evidence of un-
constitutional bias. See Cunningham v. City of Over-
land, 804 F.2d 1066, 1069 (8th Cir.1986) (board vio-
lated due process in denying license, where city at-
torney had informed board that there were no legal 
grounds for denial); Busche v. Burkee, 649 F.2d 509, 
520 (7th Cir.1981) (police chiefs' disregard of legal 
counsel's advice established malicious intent), cert. 
denied 454 U.S. 897, 102 S.Ct. 396, 70 L.Ed.2d 212 
(1981). 
 

Transcripts of the Board hearings also corrobo-
rate Tate's observations that Pierce played a prominent 
role in opposing Stivers' applications. Pierce accused 
Stivers of lying *746 about his credentials even after 
the Board's own investigator acknowledged that proof 
existed as to his hours of service. After the Board 
voted to deny Stivers' applications, Pierce persisted in 
opposing another member's suggestion that Russ 



  
 

Page 21

71 F.3d 732, 95 Cal. Daily Op. Serv. 9034, 95 Daily Journal D.A.R. 15,866
(Cite as: 71 F.3d 732) 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 

Jones and Associates be permitted to continue doing 
business. These actions stand in contrast to the treat-
ment Pierce accorded other prospective licensees; in 
most cases, he asked few if any question. Taken as a 
whole, the Board's proceedings provide strong-albeit 
circumstantial-support for Stivers' contention that 
Pierce was biased against him. 
 
5. Harassment and Delay 

[12][13] Among the factors we take into account, 
in determining whether governmental action violated 
due process, is “whether the action was taken in good 
faith or for the purpose of causing harm.” Sinaloa 
Lake Owners Ass'n, 882 F.2d at 1409. As the Sixth 
Circuit observed in Wilkerson, evidence of “harass-
ment and delay in allowing plaintiffs to pursue their 
occupation” is germane to the question of whether 
licensing proceedings violated due process. 699 F.2d 
at 328. 
 

Stivers has introduced substantial evidence of 
harassment and delay by the Board and its agents. In 
rejecting Stivers' application, the Board relied heavily 
on a report from its investigator, Robert Rodefer-a 
report that, by Rodefer's own admission, contains 
several incomplete, inaccurate, and misleading 
statements. Rodefer's report raised serious questions 
about Stivers' claimed experience and character. In his 
deposition, Rodefer testified that proof of Stivers past 
employment existed, but that he had failed to find it 
before completing his report. Additionally, Rodefer 
testified that there was “no problem” with Stivers' 
character. After admitting that the report could be 
viewed as containing “many inaccuracies,” Rodefer 
stated that it was “not one of my greatest investiga-
tions.” Rodefer's admissions provide strong support 
for Stivers' contention that the Board intended to 
prevent him from going into business. 
 

The plaintiffs have also produced evidence that 
the Board's investigators attempted to interfere with 
the operations of Russ Jones and Associates during the 
course of the licensing proceedings. According to one 

customer of Russ Jones and Associates, Lynne Keller 
of the Gold Dust West Casino, Rodefer falsely in-
formed her that Russ Jones and Associates was doing 
business illegally. As a result of her conversation with 
Rodefer, the Gold Dust West cancelled the services of 
Russ Jones and Associates. Another investigator for 
the Board, Bill Bertram, approached Russ Jones and 
Associates' insurer. Bertram stated that the company 
was doing unlicensed work, prompting the insurance 
company to cancel its policy. The Board's executive 
secretary Widmer-Hanna then informed the plaintiffs 
that the license of Russ Jones and Associates would be 
revoked if they did not obtain insurance. 
 

Such evidence of harassment and delay is directly 
relevant to the question whether the Board's pro-
ceedings were affected by the impermissible bias of 
one of its members. Wilkerson, 699 F.2d at 328. Along 
with the evidence of Pierce's pecuniary interest, his 
hostile statements regarding Stivers, and the evidence 
of disparate treatment by the Board, the evidence of 
harassment and delay creates a triable issue of fact as 
to whether Stivers was denied a fair hearing before an 
impartial tribunal. 
 
C. Impact of One Member's Bias 

[14] In support of their argument that the grant of 
summary judgment should be upheld, the defendants 
argue that the evidence at most demonstrates bias on 
the part of one member of the Board, not the denial of 
a fair hearing before an impartial tribunal. As the 
defendants point out, the plaintiffs have produced no 
evidence that other members of the Board had a pe-
cuniary interest in ensuring that Stivers' application 
was denied. Because the five-person Board unani-
mously rejected Stivers' application, the defendants 
argue that Pierce's participation was irrelevant to the 
outcome. 
 

Neither this court nor the Supreme Court has ad-
dressed whether bias on the part of one member of a 
multi-person tribunal violates due process, without 
any showing that that member's bias affected the tri-
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bunal's *747 decision. In Aetna Life, the Supreme 
Court expressly declined to address this question. 475 
U.S. at 827 n. 4, 106 S.Ct. at 1588 n. 4. The Court first 
held that one justice of the Alabama Supreme Court 
was disqualified, by virtue of his pecuniary interest in 
the outcome of the case before him, but that there was 
no constitutional bar to the participation of the other 
eight justices. Id. at 825, 827, 106 S.Ct. at 1587, 1588. 
Because the disqualified justice's vote was decisive, 
and because he wrote the majority opinion, there was 
no question that the Alabama Supreme Court's deci-
sion could not be permitted to stand. Id. at 828, 106 
S.Ct. at 1588-89. However, the majority expressed no 
view as to whether the same result would have been 
required if the biased justice's vote had not been de-
cisive. Id. at 827 n. 4, 106 S.Ct. at 1588 n. 4 (citing 
Ashwander v. TVA, 297 U.S. 288, 347, 56 S.Ct. 466, 
483, 80 L.Ed. 688 (1936) (Brandeis, J., concurring)). 
 

While concurring in the majority's opinion, Jus-
tice Brennan stated his view that the participation of 
one biased member would require that the tribunal's 
decision be vacated regardless of whether that mem-
ber's vote was decisive. Referring to the collective 
process of deliberation, Justice Brennan observed that: 
 

[W]hile the influence of a single participant in 
this process can never be measured with precision, 
experience teaches us that each member's involve-
ment plays a part in shaping the court's ultimate 
disposition. The participation of a judge who has a 
substantial interest in the outcome of a case of 
which he knows at the time he participates neces-
sarily imports a bias into the deliberative process. 
This deprives litigants of the impartiality that is the 
fundamental requirement of due process. 

 
Id. at 831, 106 S.Ct. at 1590.FN6 

 
FN6. Justices Blackmun, who concurred only 
in the judgment, expressed a view similar to 
that of Justice Brennan. See id. at 831-33, 

106 S.Ct. at 1590-91 (Blackmun, J., concur-
ring). Blackmun's opinion, in which Justice 
Marshall joined, states that the participation 
of one biased justice “posed an unacceptable 
danger of subtly distorting the 
decisionmaking process.” Id. at 831, 106 
S.Ct. at 1590. Therefore, the fact that the bi-
ased justice cast the deciding vote was, in 
Justice Blackmun's view, “irrelevant” to the 
question whether the proceedings violated 
due process. Id. 

 
Other courts have reached the same conclusion as 

Justice Brennan. In Cinderella Career and Finishing 
Schools v. Federal Trade Comm'n, the District of 
Columbia Circuit expressed its view that there is no 
way of determining the extent to which one biased 
member's views affect the deliberations of a suppos-
edly impartial tribunal. 425 F.2d 583, 592 
(D.C.Cir.1970) (citing Berkshire Employees Ass'n of 
Berkshire Knitting Mills v. NLRB, 121 F.2d 235, 239 
(3d Cir.1941)). Accordingly, that court vacated the 
decision of an administrative tribunal, even though the 
biased member's vote was not necessary for a major-
ity. In Hicks v. City of Watonga, 942 F.2d 737, 748 
(10th Cir.1991), the Tenth Circuit likewise concluded 
that the plaintiff could make out a due process claim 
by showing bias on the part of only one member of the 
tribunal. Relying on Cinderella Career and Finishing 
Schools, the Tenth Circuit concluded that the presence 
of one biased member on a six-person tribunal would 
“taint[ ] the tribunal” and thereby violate due process, 
regardless of whether that member cast the deciding 
vote. Finally, in Wilkerson v. Johnson, 699 F.2d 325, 
328-29 (6th Cir.1983), the Sixth Circuit held that 
barbershop license applicants were denied due pro-
cess, although only one member of the four-person 
board had a competitive interest in denying the plain-
tiffs' license application. 
 

We find the reasoning of these courts, and of 
Justice Brennan in Aetna Life, to be persuasive. Par-
ticularly on a small board like the Board before us, a 
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single person's bias is likely to have a profound impact 
on the decisionmaking process. Cf. Lam v. University 
of Hawaii, 40 F.3d 1551, 1560 (9th Cir.1994) (evi-
dence of racial and gender bias on the part of one 
member of fifteen-person faculty precludes summary 
judgment in Title VII case). As Justice Brennan ob-
served in Aetna Life, it is difficult if not impossible to 
measure the impact that one member's views have on 
the process of collective deliberation. Each member 
contributes not only his vote but also his voice to the 
deliberative process. Thus, the fact that the tribunal's 
vote was *748 unanimous does not mean that the bias 
of one member had no effect on the result.FN7 
 

FN7. The defendants cite Arroyo Vista 
Partners v. County of Santa Barbara, 732 
F.Supp. 1046 (C.D.Cal.1990) and Flickinger 
v. School Bd. of City of Norfolk, 799 F.Supp. 
586 (E.D.Va.1992) in support of their argu-
ment that the evidence of Pierce's bias is in-
sufficient to require reversal. Neither of these 
cases supports their position. The question in 
both Arroyo Vista and Flickinger was 
whether the evidence was sufficient to hold 
municipal entities liable under Monell v. 
Department of Social Svs., 436 U.S. 658, 98 
S.Ct. 2018, 56 L.Ed.2d 611 (1978). To hold 
municipal entities liable under Monell, the 
plaintiffs must demonstrate that the unlawful 
governmental action was part of the munic-
ipality's policy or custom. St. Louis v. 
Praprotnik, 485 U.S. 112, 123, 108 S.Ct. 
915, 924, 99 L.Ed.2d 107 (1988). In this case, 
however, the issue is not the liability of a 
municipal entity, but the liability of the in-
dividual members and employees of the 
Board. Monell's requirement that plaintiffs 
establish the existence of a policy or custom 
is thus inapplicable here. 

 
We therefore hold that where one member of a 

tribunal is actually biased, or where circumstances 
create the appearance that one member is biased, the 

proceedings violate due process. The plaintiff need not 
demonstrate that the biased member's vote was deci-
sive or that his views influenced those of other 
members. Whether actual or apparent, bias on the part 
of a single member of a tribunal taints the proceedings 
and violates due process. 
 

Of course, we do not decide whether Pierce was 
actually biased against Stivers. We hold only that the 
evidence raises a triable issue of fact as to whether 
Stivers was deprived of the licenses he sought without 
due process. Stivers must still convince the trier of fact 
that Pierce was actually biased against him.FN8 How-
ever, while the Board's conduct may provide evidence 
favorable to Stivers' claim, Stivers is not required to 
show that Pierce's bias affected the Board's ultimate 
decision to deny his applications. 
 

FN8. As discussed supra part II.B.1, Stivers 
may also attempt to develop the record fur-
ther to show that Pierce's financial interest is 
such as to create an appearance of bias that 
would require his recusal. 

 
Although Stivers need not show that other 

members of the Board were influenced by Pierce's 
bias to make out a due process claim, the impact of 
Pierce's bias on the other members is germane to the 
question whether they may be held individually liable. 
We discuss that question below when we examine the 
issue of qualified immunity. See infra part III. 
 
D. Waiver of Objection 

[15] The defendants further contend that, even if a 
triable issue exists on the question of bias, Stivers 
waived any objection by failing to seek Pierce's 
recusal. See Partington v. Gedan, 880 F.2d 116, 127 
(9th Cir.1989) (no denial of impartial tribunal, where 
state statute permitted plaintiff to seek recusal), va-
cated, 497 U.S. 1020, 110 S.Ct. 3265, 111 L.Ed.2d 
776 (1990), re aff'd, 914 F.2d 1349 (9th Cir.1990), 
rev'd on other grounds, 923 F.2d 686 (9th Cir.1991) 
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(en banc); Flangas v. State Bar of Nevada, 655 F.2d 
946, 950 (9th Cir.1981) (plaintiff's failure to utilize 
statutorily prescribed disqualification procedures 
barred court from considering his bias claim). Ac-
cording to the defendants, Stivers was aware of the 
circumstances creating Pierce's alleged bias at the time 
of his hearings. The defendants argue that, because 
Stivers failed to ask that Pierce recuse himself, he 
waived his right to claim that due process was denied. 
 

We conclude that Stivers' failure to object to 
Pierce's participation in the Board proceedings did not 
constitute a waiver. Where state law provides a 
mechanism for seeking recusal, the litigant may be 
required to avail himself of that mechanism. 
Partington, 880 F.2d at 127; Flangas, 655 F.2d at 950. 
The statute governing the Board, however, imposes no 
such requirement. Nowhere in the statute is there any 
discussion of recusal or of the circumstances in which 
recusal is appropriate; nor is any procedure estab-
lished for the making of recusal requests. Under the 
circumstances, it is easy to understand why someone 
in Stivers' position would remain silent. To suggest the 
existence of a conflict would likely antagonize the 
Board, and might offer little if any hope for relief. We 
hold that, where there are no procedures specifically 
governing recusal, a failure to seek such action does 
not constitute a waiver. 
 

*749 III. ELEVENTH AMENDMENT 
The defendants contend that, even if the plaintiffs' 

due process rights were violated, the grant of summary 
judgment should be upheld on the ground that the 
Eleventh Amendment bars an action against either the 
Board or the individual defendants. While it is correct 
that the Eleventh Amendment shields the Board itself 
from liability, the individual defendants are not enti-
tled to Eleventh Amendment immunity. 
 

[16][17] The Eleventh Amendment prohibits suits 
against a state, and section 1983 does not abrogate this 
immunity. Will v. Michigan Department of State Po-
lice, 491 U.S. 58, 62, 109 S.Ct. 2304, 2307-08, 105 

L.Ed.2d 45 (1989). In this case, the complaint names 
the Board as a defendant. As an agency of the state, the 
Board itself is shielded from liability under the Elev-
enth Amendment. Mitchell v. Los Angeles Community 
College Dist., 861 F.2d 198, 201 (9th Cir.1988), cert. 
denied, 490 U.S. 1081, 109 S.Ct. 2102, 104 L.Ed.2d 
663 (1989). Accordingly, we affirm the grant of 
summary judgment as to the Board. 
 

[18][19][20] The Eleventh Amendment also pro-
hibits damage actions against state officials in their 
official capacities. Id. at 71, 109 S.Ct. at 2312. How-
ever, the Eleventh Amendment does not bar suits 
against state officials for prospective relief. Pennhurst 
v. Halderman, 465 U.S. 89, 104-06, 104 S.Ct. 900, 
910-11, 79 L.Ed.2d 67 (1984). Nor does it bar damage 
actions against state officials in their personal capac-
ities. Hafer v. Melo, 502 U.S. 21, 31, 112 S.Ct. 358, 
365, 116 L.Ed.2d 301 (1991). Personal capacity suits 
seek to impose liability on state officials for acts taken 
under color of state law. Id. at 25-26, 112 S.Ct. at 362. 
In Hafer, the Court made clear that the Eleventh 
Amendment does not shield state officials from alle-
gations that they violated a federal right while acting 
under color of state law. Id. at 29, 112 S.Ct. at 364. 
The Amendment only prohibits damage actions 
against the “official's office”-actions that are in reality 
suits against the state itself, rather than its individual 
officials. Id. at 29, 112 S.Ct. at 364; Will, 491 U.S. at 
71, 109 S.Ct. at 2312. 
 

[21] Stivers has brought suit against the individ-
ual members of the Board, the executive secretary of 
the Board, and the Board's investigators in their per-
sonal capacities. Stivers asserts that, while acting 
under color of state law, the individual defendants 
deprived him of a protected property interest without 
due process. This is not an action against the “officials' 
office,” but an action against the individuals who 
allegedly deprived Stivers of his right to due process 
by participating in an unfair decisionmaking process. 
The fact that the defendants were acting under color of 
state office does not shield them from personal liabil-
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ity under section 1983. Id. at 31, 112 S.Ct. at 365. 
Because Stivers' action is against the defendants in 
their personal capacities for their own wrongdoing, 
and not in their official capacities, the Eleventh 
Amendment imposes no bar to his suit. 
 

IV. QUALIFIED IMMUNITY 
The defendants further contend that the doctrine 

of qualified immunity requires that we uphold the 
district court's grant of summary judgment. We disa-
gree. 
 

[22][23] The qualified immunity doctrine shields 
government officials from liability, if “a reasonable 
government official could have believed that his 
conduct was lawful, in light of clearly established law 
and the information he possessed.” Thorsted v. Kelly, 
858 F.2d 571, 573 (9th Cir.1988). This standard re-
quires a two-part analysis: (1) whether the law pro-
hibiting the official conduct was clearly established; 
and (2) whether a reasonable official could have be-
lieved that his conduct complied with the law. Act 
Up!/Portland v. Bagley, 988 F.2d 868, 871 (9th 
Cir.1993). If the law prohibiting the conduct was 
clearly established and a reasonable official could not 
have believed his conduct lawful, then the official is 
not immune. 
 

[24] Whether the law governing the conduct at 
issue was clearly established is a question of law for 
the court to decide. Id. at 873. In this case, Stivers 
asserts that the defendants denied him his constitu-
tional right to a fair hearing by an unbiased tribunal. 
Specifically, he asserts that Pierce harbored*750 a 
bias against him and that this bias influenced the other 
Board members in their actions. The law is clearly 
established that the members of a licensing tribunal 
must be impartial and cannot act on the basis of per-
sonal bias. Withrow, 421 U.S. at 46, 95 S.Ct. at 1464; 
Gibson, 411 U.S. at 578-79, 93 S.Ct. at 1697-98. Thus, 
the first prong of the qualified immunity test is satis-
fied. 

 
The remaining question is whether officials in the 

defendants' position could have believed that their 
conduct was reasonable. This is an objective and 
fact-specific test. Thorsted, 858 F.2d at 573. In order 
to answer that question at summary judgment, we 
must accept the plaintiff's version of the facts. If there 
is a dispute about facts that are material to the quali-
fied immunity question, summary judgment is inap-
propriate. Act Up!, 988 F.2d at 872. 
 

[25] We have little difficulty in concluding that 
Pierce is not entitled to assert a qualified immunity 
defense. If Pierce's opposition to Stivers' application 
was motivated by his own personal bias, then Pierce 
would clearly be foreclosed from asserting a qualified 
immunity defense-a reasonable official harboring 
actual bias against a license applicant could not have 
believed that his participation in the licensing pro-
ceedings was appropriate. See Hicks v. City of 
Watonga, 942 F.2d 737 (10th Cir.1991) (rejecting a 
board member's claim of qualified immunity, where 
there was evidence tending to show that she was im-
properly motivated). 
 

[26] Whether the other individual defendants 
have a valid qualified immunity defense presents a 
somewhat more difficult question. In Hicks, the Tenth 
Circuit considered the circumstances under which 
members of a multi-person tribunal are entitled to 
qualified immunity, where one member is actually 
biased against the party before it. The court concluded 
that the plaintiff had introduced evidence of bias on 
the part of one council member, but had failed to come 
forward with any evidence of improper motivation or 
conduct on the part of the other defendants, aside from 
their votes against the plaintiff. Id. at 748. The court 
held that the other members had not violated any duty, 
saying that a contrary ruling would “place on all ad-
ministrative tribunal members a duty to ferret out 
possible bias among their colleagues, or to face civil 
damages regardless of their own fairness and integri-
ty.” Id. 
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Although we find the Tenth Circuit's analysis 

persuasive, we believe the circumstances of this case 
to be distinguishable. Where the evidence shows ac-
tual bias on the part of only one board member, and no 
improper conduct on the part of the other defendants, 
those other defendants are not liable. In this case, 
however, Stivers does not rely simply on the fact that 
the other Board members voted against him. Rather, 
he alleges that they all acted in an arbitrary and im-
proper manner. He has introduced evidence that tends 
to show that the Board's members, executive secre-
tary, and investigators prejudged his applications and 
acted together to deprive him of the licenses he 
sought. The hearing transcripts contain evidence that 
supports his claim that the entire Board, and not just 
Pierce, accorded the plaintiffs unusually harsh treat-
ment. The transcript shows that, after the plaintiffs 
were informed that they could do business under the 
name Russ Jones and Associates, several of the 
Board's members accused them of operating illegally. 
Later, the Board rejected its attorney's advice and 
peremptorily refused to grant Stivers' license applica-
tions. Even after Stivers produced documentation of 
his hours of experience, the Board persisted in its 
hostility toward the plaintiffs, with one Board member 
deriding Stivers as a “professional victim” and others 
accused him of lying. As a witness to the hearings 
observed, all the Board's members appeared to have 
“made up their mind” ahead of time and “seemed to be 
harboring a grudge” toward Stivers. Finally, there is 
evidence that the Board's employees attempted to 
interfere with the plaintiffs' business by discouraging 
their customers. 
 

From this evidence, the trier of fact could con-
clude that all the defendants, influenced by Pierce's 
bias, prejudged Stivers' application or otherwise acted 
out of bias. See Wilkerson, 699 F.2d at 328-29 (even 
though only one member of board had pecuniary in-
terest in denying licensing, evidence supported jury's 
finding that all board members were biased); cf. 
*751Woodrum v. Woodward  County, 866 F.2d 1121, 

1126 (9th Cir.1989) (plaintiff may show conspiracy 
under § 1983 by showing agreement to violate con-
stitutional rights). If the defendants joined with Pierce 
in an effort to deny Stivers' applications, then they 
would be liable; moreover, in such circumstances, 
they would not be entitled to qualified immunity. No 
reasonable official in their position could believe that 
such conduct was lawful. 
 

Following Hicks, we decline to impose upon 
board members a duty to “ferret out” bias on the part 
of their colleagues. 942 F.2d at 750. We do, however, 
hold that they have a duty not to join with the biased 
member by acting improperly themselves. While the 
mere fact that decisions adverse to the applicants were 
rendered is not enough to defeat a qualified immunity 
defense, evidence of arbitrary and improper treatment 
by the Board's members and employees may be. 
Viewed in the light most favorable to the plaintiffs, the 
evidence supports the conclusion that all the defend-
ants joined in Pierce's efforts to deny Stivers' applica-
tions without a fair hearing. Given these factual cir-
cumstances, we cannot say as a matter of law that the 
qualified immunity doctrine shields them from liabil-
ity. 
 

V. ATTORNEY'S FEES 
After the “special board” awarded Stivers his li-

censes, and again after the grant of summary judg-
ment, the plaintiffs filed a motion for attorney's fees 
under 42 U.S.C. § 1988. The plaintiffs asserted enti-
tlement to fees because they had obtained some of the 
relief sought by this action-namely, licenses permit-
ting Stivers to work as a private investigator, private 
patrolman, and process server. The court rejected the 
fee application, reasoning that the plaintiffs could not 
be considered prevailing parties, because they lost 
their damages claim on the merits. 
 

[27] We review factual findings underlying the 
district court's decision to deny fees for clear error. 
Sablan v. Dept. of Finance, 856 F.2d 1317, 1324 (9th 
Cir.1988). However, we will reverse the fee determi-
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nation if the district court applied an incorrect legal 
standard in arriving at its decision. Lummi Indian 
Tribe v. Oltman, 720 F.2d 1124, 1125 (9th Cir.1983). 
In this case, we conclude that the district court applied 
the wrong standard in determining whether or not 
there was a “legal basis” for Stivers' claim. Had the 
court applied the proper standard, it would have been 
compelled to award fees. 
 
A. Prevailing Party Status 

[28] A plaintiff may only recover fees under sec-
tion 1988 if he is the “prevailing party.” Hewitt v. 
Helms, 482 U.S. 755, 760, 107 S.Ct. 2672, 2675-76, 
96 L.Ed.2d 654 (1987). A litigant need not prevail on 
every issue, or even on the “central issue” in the case, 
to be considered the prevailing party. Texas State 
Teachers Ass'n v. Garland Independent School Dist., 
489 U.S. 782, 790, 109 S.Ct. 1486, 1492-93, 103 
L.Ed.2d 866 (1989). It is enough that he succeed “on 
any significant claim affording some of the relief 
sought, either pendente lite or at the conclusion of the 
litigation.” Id. at 791, 109 S.Ct. at 1493. 
 

[29][30] If the plaintiff is only partially successful 
in seeking the relief, and achieves only some of the 
benefit sought by the litigation, he is still considered 
the prevailing party. Farrar v. Hobby, 506 U.S. 103, 
111-12, 113 S.Ct. 566, 573, 121 L.Ed.2d 494 (1992). 
The degree of success is irrelevant to the question 
whether the plaintiff is the prevailing party. Id. at 
112-14, 113 S.Ct. at 574. The relief afforded the 
plaintiff need not be “judicially decreed” to justify a 
fee award under section 1988-voluntary action, such 
as a change in conduct that addresses the grievance, is 
sufficient. Farrar, 506 U.S. at 111-12, 113 S.Ct. at 
573; Hewitt, 482 U.S. at 760-61, 107 S.Ct. at 2675-76. 
The focus is on the substance of the relief granted. 
Sablan, 856 F.2d at 1324. 
 

The plaintiffs point out that, after this action was 
commenced, the defendants agreed to convene a 
“special board” meeting. At this meeting, the Board 
awarded Stivers some of the relief sought-specifically, 

his individual licenses to work as a private investiga-
tor, private patrolman, and process server. The plain-
tiffs subsequently dropped their claim for injunctive 
relief. They contend that their federal suit was the 
“catalyst” *752 for the decision to convene the special 
board that granted the licenses and, consequently, that 
they qualify as prevailing parties. 
 

[31] Where the plaintiff asserts that his lawsuit 
was the “catalyst” for the relief awarded, the court 
must determine: (1) whether there is a “causal link” 
between the lawsuit and the relief awarded; and (2) 
whether there was a “legal basis” for the plaintiffs 
claim. Sablan, 856 F.2d at 1325. There can be no 
doubt that both criteria are satisfied here. 
 
1. Causal Link 

[32] The “causal link” prong of the catalyst test is 
an inquiry into factual causation. Id. In this case, the 
district court determined that there was a causal link 
between this suit and the relief obtained. We agree. 
 

The Board responded to the plaintiffs' lawsuit by 
convening “a special board” which reconsidered the 
denial of Stivers' application for “lack of integrity” 
and awarded him his licenses. Although the defend-
ants now argue that the Board's reconsideration of the 
license application was “gratuitous,” the evidence of 
record undermines their contention. In fact, during the 
district court proceedings, the defendants conceded 
that the special board meeting was convened in order 
to partially settle this suit. In her deposition, Board 
member Conrad admitted that the convening of the 
special board was “part and parcel of settlement ne-
gotiations.” Furthermore, the defendants' brief in 
support of their motion for a protective order strenu-
ously argued that the special board meeting was a 
“settlement overture” aimed at resolving the injunc-
tive relief portion of the plaintiff's suit. 
 

On appeal, the defendants have reversed their 
position; they now contend that the special board 
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meeting was “gratuitous.” We reject this abrupt and 
calculated change of position. As the district court 
recognized, the plaintiffs' federal action bore a direct 
causal connection to the relief obtained. 
 
2. Legal Basis 

The second prong of the “catalyst” test requires us 
to determine whether there was a “legal basis” for the 
plaintiffs' claims. We conclude that the district court 
committed an error of law in answering this question. 
 

[33] The district court reasoned that, because the 
plaintiffs lost on the merits of their damages claim, the 
“legal basis” prong was not satisfied. That is not, 
however, the law in this circuit. A plaintiff who ob-
tains a favorable settlement is not required to demon-
strate that he would have prevailed on the merits in 
order to be considered a prevailing party. For the 
purposes of determining entitlement to fees, a claim 
has a basis in law so long as it is not “frivolous, un-
reasonable, or groundless.” Sablan, 856 F.2d at 1327 
(quoting Fitzharris v. Wolff, 702 F.2d 836, 836 (9th 
Cir.1983)). FN9 Thus, even if the district court had been 
correct in granting summary judgment to the defend-
ants on the merits, the plaintiffs would not necessarily 
have been foreclosed from obtaining attorney's fees 
for time spent pursuing injunctive relief. 
 

FN9. The defendants' brief, relying on 
Nadeau v. Helgemoe, 581 F.2d 275, 281 (1st 
Cir.1978), contends that a plaintiff may not 
be considered the prevailing party unless the 
relief obtained was required by law. De-
fendants misstate Nadeau. As Sablan makes 
clear, this is not the correct legal test in this 
circuit. Nor is it the test in the First Circuit. 
The rule there, as here, is that even if the 
plaintiff would ultimately have been unsuc-
cessful in obtaining the relief sought, he is 
entitled to attorney's fees so long as his claim 
is not frivolous, unreasonable, or groundless. 
On the other hand, a defendant is deemed to 
act gratuitously if prior to the assertion of the 

plaintiff's claim there has been a “judicial 
determination that defendant's conduct ... is 
not required by law.” Sablan, 856 F.2d at 
1327 (quoting California Ass'n of the Phys-
ically Handicapped, Inc. v. FCC, 721 F.2d 
667, 671-72 (9th Cir.1983), cert. denied, 469 
U.S. 832, 105 S.Ct. 121, 83 L.Ed.2d 63 
(1984), quoting Nadeau, 581 F.2d at 281). 

 
Here, the plaintiffs have raised substantial legal 

and factual questions. Their claims are by no means 
frivolous, unreasonable, or groundless. Accordingly, 
there is no doubt that the plaintiffs have satisfied the 
“legal basis” prong. 
 

Because the action brought by plaintiffs was the 
catalyst for a settlement that obtained some of the 
injunctive relief they sought, and because the plain-
tiffs' claims *753 have a basis in law, they qualify as 
prevailing parties. 
 
B. Impact of Farrar v. Hobby 

[34] Relying on the Supreme Court's recent deci-
sion in Farrar v. Hobby, 506 U.S. 103, 113 S.Ct. 566, 
121 L.Ed.2d 494 (1992), the defendants contend that, 
even if the action was the catalyst for the relief pro-
vided, the plaintiffs are not entitled to any fees. We 
reject the defendants' contention that Farrar provides 
a basis for upholding the denial of fees in this case. 
 

Farrar does not alter the test for determining 
when a litigant qualifies as a prevailing party. The 
Court explicitly affirmed its prior holding that the 
degree of success does not affect the prevailing party 
inquiry. Id. at 112-14, 113 S.Ct. at 574.FN10 Farrar 
does, however, change the standard for determining 
when a prevailing party is entitled to recover fees. 
Farrar holds that a prevailing party may be denied 
fees where he obtains only a narrow, technical victory 
such as nominal damages. Id. at 114-16, 113 S.Ct. at 
575. In such cases, “the only reasonable fee is usually 
no fee at all.” Id.; see also Romberg v. Nichols, 48 
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F.3d 453, 455 (9th Cir.1995) (district court did not err 
in denying fees to prevailing party who originally 
sought $2 million in damages but obtained only $1). 
 

FN10. Farrar also reaffirms the Court's prior 
holding that a plaintiff need not obtain a ju-
dicial decree to be considered the prevailing 
party. To qualify as a prevailing party, “[t]he 
plaintiff must obtain an enforceable judg-
ment against the defendant from whom fees 
are sought, or comparable relief through a 
consent decree or settlement.” Id. at 111-12, 
113 S.Ct. at 573 (citations omitted, emphasis 
added). A settlement that effects a material 
alteration in the legal relationship between 
plaintiff and defendant is sufficient to confer 
prevailing party status. Id. at 111-12, 113 
S.Ct. at 573 (citing Texas State Teacher's 
Ass'n, 489 U.S. 782, 792-93, 109 S.Ct. 1486, 
1493-94, 103 L.Ed.2d 866 (1989)). 

 
Farrar's holding is limited to cases in which the 

plaintiff seeks substantial monetary damages but ob-
tains only a nominal award. This case is clearly not 
among those to which the Farrar rule applies. As the 
defendants point out, the plaintiffs did not obtain all 
the injunctive relief originally sought. The special 
board did not grant Chamar a license. Nor, of course, 
did it grant Ernsberger and Stivers licenses as corpo-
rate officers or qualifying agents of Chamar. It did, 
however, grant Stivers individual licenses, permitting 
him to work as a private patrolman, process server, 
and investigator. The settlement obtained was more 
than a de minimis victory. While the plaintiffs did not 
obtain all the relief sought, they did obtain “tangible 
results,” Wilcox v. City of Reno, 42 F.3d 550, 555 (9th 
Cir.1994), and are therefore entitled to fees.FN11 We 
remand for the district court to determine the appro-
priate amount of fees.FN12 
 

FN11. In fact, the tangible results in this case 
were substantial. For Stivers, they meant the 
difference between being able to work at his 

profession and having to find a new and dif-
ferent way of trying to earn a living-certainly 
not an easy task these days. 

 
FN12. Although Ernsberger and Chamar did 
not receive the licenses they sought, this ac-
tion did result in Stivers' receiving licenses. 
Because Stivers' licenses were a necessary 
component of the relief the plaintiffs were 
collectively seeking, they may be entitled to 
fees. However, we leave it to the district 
court to determine the amount that is rea-
sonable. 

 
VI. CONCLUSION 

Stivers has raised a triable issue of fact as to 
whether his due process rights were violated. He has 
produced evidence from which the trier of fact could 
infer that Pierce's bias affected the Board's delibera-
tions and the actions of its members, thus violating 
Stivers' right to a fair hearing before an impartial 
tribunal. While the Eleventh Amendment shields the 
Board itself from liability, neither the Eleventh 
Amendment nor the qualified immunity doctrine 
prevents Stivers from proceeding against the indi-
vidual defendants in their personal capacities. We thus 
affirm the grant of summary judgment as to the Board 
itself, but reverse the grant of summary judgment with 
respect to Stivers' claims for damages and declaratory 
relief against the individual defendants and remand 
these claims for trial. 
 

We also conclude that the district court erred in 
denying the plaintiffs attorney's fees with respect to 
their claims for injunctive relief. This action was the 
catalyst for the special board meeting through which 
the *754 plaintiffs obtained significant relief. Whether 
or not the plaintiffs ultimately prevail on the merits, 
there can be no question that the plaintiffs' claims for 
injunctive relief had a legal basis. Thus, the plaintiffs 
are entitled to recover fees for time spent pursuing 
injunctive relief. We remand for determination of the 
appropriate amount of fees. 
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AFFIRMED in part; REVERSED in part and 

REMANDED. 
 
NOONAN, Circuit Judge, concurring: 

I concur in the opinion and judgment of the court 
except that I do not believe it appropriate in Part II B1 
for the court to speculate as to the existence of a gen-
uine issue as to the appearance of bias and as to the 
facts Stivers might conceivably prove; I do not believe 
that Stivers has shown that Rodefer's report was the 
result of any decision by the Board to harass him; in 
Part IV A2 n. 9, the court has mistakenly expanded 
Sablan, 856 F.2d at 1327 by prefacing the quote from 
Sablan with the words “if prior to the assertion of the 
plaintiff's claim;” and under Farrar v. Hobby, 506 
U.S. 103, ----, 113 S.Ct. 566, 575, 121 L.Ed.2d 494 
(1992) the plaintiffs in the plural are not entitled to any 
counsel fees because only Stivers achieved success. 
 
C.A.9 (Nev.),1995. 
Stivers v. Pierce 
71 F.3d 732, 95 Cal. Daily Op. Serv. 9034, 95 Daily 
Journal D.A.R. 15,866 
 
END OF DOCUMENT 
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United States District Court, 

D. Puerto Rico. 
ESCUELA DE MEDICINA SAN JUAN BAUTISTA, 

INC., Plaintiff, 
v. 

LIAISON COMMITTEE ON MEDICAL EDUCA-
TION; Association of AmericanMedical Colleges 
d/b/a Liaison Committee on Medical Education; 

American Medical Association d/b/a Liaison Com-
mittee on Medical Education, Defendants. 

 
Civil No. 11–2014 (GAG). 

Oct. 28, 2011. 
 
Background: Medical school brought action against 
Liaison Committee on Medical Education (LCME), 
Association of American Medical Colleges, and 
American Medical Association (AMA), challenging 
withdrawal of its conditional accreditation. School 
moved for preliminary injunction. 
 
Holding: The District Court, Gustavo A. Gelpí, J., 
held that presence of current LCME member on panel 
hearing appeal of withdrawal of school's conditional 
accreditation violated due process. 

  
Motion granted. 
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accreditation status, and member's service on appeals 
panel could have tainted panel's decision process. 
Higher Education Act of 1965, § 496, 20 U.S.C.A. § 
1099b; 34 C.F.R § 602.25(f)(1)(i). 
 
[2] Statutes 361 1105 
 
361 Statutes 
      361III Construction 
            361III(C) Clarity and Ambiguity; Multiple 
Meanings 
                361k1103 Resolution of Ambiguity; Con-
struction of Unclear or Ambiguous Statute or Lan-
guage 
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                      361k1105 k. Purpose and intent; deter-
mination thereof. Most Cited Cases  
     (Formerly 361k181(1)) 
 

Only when a statute is ambiguous should the 
court look to congressional intent in order to interpret 
a statute. 
 
*317 Eyck O. Lugo–Rivera, Edge Legal Strategies, 
PSC, San Juan, PR, for Plaintiff. 
 

ORDER 
GUSTAVO A. GELPÍ, District Judge. 

Upon review and consideration of the parties' 
memoranda regarding the issuance of a preliminary 
injunction (Docket Nos. 2, 32, & 44) the court rules as 
follows: 
 

Due to the time sensitive nature of the proceed-
ings, the court will focus on the federal common law 
right of due process *318 claim alleged by the San 
Juan Bautista School of Medicine (“SJB”). The claims 
of negligence, breach of contract and tortious inter-
ference are not being considered at this time. Those 
claims are being set aside until the resolution of fur-
ther administrative proceedings. 
 
I. Accreditation and Appeals Panel Background 

SJB claims the process employed by the Liaison 
Committee on Medical Education (“LCME”) to 
withdraw its accreditation violated the Higher Educa-
tion Act (“HEA”). Pursuant to the power given to the 
Department of Education (“DOE”) in 34 C.F.R. § 
602.1, the DOE recognizes LCME as the only ac-
crediting body of medical institutions within the U.S. 
and its territories. (See Docket No. 33–3 at ¶ 3.) 
LCME publishes accreditation standards that medical 
schools must satisfy in order to obtain and sustain 
accreditation. (See Docket No. 33–4.) After voting to 
withdraw its accreditation of a school, LCME pro-
vides the school with a written report documenting the 
reasons and the basis for the decision. (See Docket No. 

33–7.) That notice also advises the school of its right 
to appeal to a three member panel. (See Docket No. 
33–6.) Two members of the appeals panel shall be 
educators or practitioners and the third member shall 
be a representative of the public. (See Docket No. 
33–6.) An appeals process is mandated by 20 U.S.C. § 
1099b, which states an accrediting association, “shall 
establish and apply review procedures throughout the 
accrediting process, including evaluation and with-
drawal proceedings, which comply with due process 
procedures ...” 20 U.S.C. § 1099b(a)(6). Specifically, 
the appeals panel, “shall not include current members 
of the agency's or association's underlying 
decisionmaking body that made the adverse decision.” 
20 U.S.C. § 1099b(a)(6)(C)(i). This statutory provi-
sion is provided for in the Code of Federal Regulations 
which states the appeal panel, “May not include cur-
rent members of the agency's decision-making body 
that took the initial adverse action.” 34 C.F.R § 
602.25(f)(1)(i). 
 

After seeking accreditation on multiple occa-
sions, SJB received conditional accreditation on June 
15, 2007. (See Docket No. 33–8.) In response to a 
March, 2011 bankruptcy filing by San Juan Bautista 
Medical Center (“Medical Center”), LCME decided to 
arrange a site visit to investigate the clinical experi-
ences of SJB students.FN1 LCME held a meeting on 
June 7–9, 2011, at which it reviewed the site visit 
report for SJB, and unanimously voted to withdraw 
SJB's accreditation. (See Docket No. 33–3 at ¶ 25.) 
SJB notified LCME of it intention to appeal that de-
cision in a letter dated September 2, 2011. (Docket 
No. 33–17). The appeal was heard September 12, 
2011 in front of a panel consisting of Dr. Robert Tally, 
Dr. Donna Waechter, and Linda Golodner 
(“Golodner”). (See Docket No. 33–18.) Drs. Tally and 
Waechter are medical school educators, while 
Golodner was the public representative on the panel. 
(See id.; Docket No. 33–3 at ¶ 28.) 
 

FN1. The Medical Center is a separate entity 
from SJB. The Medical Center is the hospital 
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that provides SJB's students with clinical 
experiences. Any change in the status of the 
Medical Center would effect the quality of 
education for the students of SJB. 

 
During the LCME meeting of February 1–3, 

2011, before SJB's appeal was heard, Golodner re-
ceived a unanimous vote to be appointed a member of 
the LCME. (See Docket No. 33–2 at ¶ 6.) Her term 
began on July 1, 2011, but she was invited to observe 
the June 7–9, 2011 meeting as part of her orientation. 
Id. Dr. Dan Hunt (“Hunt”) contacted Golodner prior to 
the *319 June 7–9, 2011 meeting to inform her that 
she must leave the meeting during the discussion of 
SJB's accreditation status. (See Docket No. 33–2 at ¶ 
9.) Golodner left the meeting during that discussion. 
(See Docket No. 32–2 at ¶ 10.) Following the decision 
by LCME to withdraw SJB's accreditation, Hunt 
asked Golodner to serve on the appeals panel if SJB 
appealed the decision. (See Docket No. 33–2 at ¶ 11.) 
Golodner did not discuss SJB's accreditation with the 
other LCME and she did not receive any information 
about the school during the June 7–9, 2011 meeting. 
(See Docket No. 33–2 at ¶ 10.) 
 
II. Analysis 

[1] The question before the court is whether 
Golodner's presence on the appeals panel constitutes a 
violation of the HEA, and therefore deprived SJB of 
its federal common law due process rights. For the 
reasons stated below, the court finds Golodner's 
presence on the appeals panel did constitute a viola-
tion of the HEA and that this violation deprived SJB of 
its federal common law due process rights. 
 

The HEA, 20 U.S.C. § 1099b(a)(6), requires all 
review procedures to comply with due process. (See 
20 U.S.C. § 1099b(a)(6).) The statute includes seven 
sections, with various subsections, that detail re-
quirements for review procedures. Id. at § 
1099b(a)(6)(A)-(G). In 2008, Congress amended the 
HEA to include § 1099b(a)(6)(C). See Higher Educa-
tion Opportunity Act, Pub.L. No. 110–315, 122 Stat. 

3326. Similarly, the Code of Federal Regulations 
disqualifies current members of the agency's 
decisionmaking process from serving on an appeals 
panel. The meaning of these sections are plain and 
unambiguous. A current member of LCME may not 
serve on the appeals panel for SJB because LCME was 
the association that voted to withdraw SJB's accredi-
tation. 
 

[2] LCME argues this language means that only a 
member who actively participated in the underlying 
decision to withdraw accreditation from SJB should 
be disqualified from membership on the appeals panel. 
(See Docket No. 33 at 36.) LCME urges the court to 
examine the legislative history of the statute in order 
to construct this meaning. Id. However, the court 
declines to analyze the legislative history because by 
its plain language, the statute prohibits current LCME 
members from participation on SJB's appeals panel. 
Only when a statute is ambiguous should the court 
look to congressional intent in order to interpret a 
statute. See Recovery Group, Inc. v. C.I.R., 652 F.3d 
122, 125 (1st Cir.2011) (stating court must apply plain 
and unambiguous meaning of statute unless it would 
lead to absurd results). The court's interpretation leads 
to rational results. The essence of due process is the 
opportunity to have a fair and impartial hearing. An 
appeals board that consists of members of the under-
lying association, whether they participated in the 
initial decision or not, does not demonstrate impar-
tiality. While there is no evidence of improper conduct 
in this case, one can draw the inference that the deci-
sion to uphold LCME's decision was due to the LCME 
membership of one of the appeals panel members. 
This member could have tainted the decision process 
of the panel. 
 

The court distinguishes the case at bar from two 
cases relied upon by Defendants. First, Hiwassee 
Coll., Inc. v. S. Ass'n of Colls. & Schs., Inc., 490 
F.Supp.2d 1348 (N.D.Ga.2007) was decided prior to 
the enactment of the 2008 amendments to § 1099b, 
and is therefore of little value. Second, in Thomas M. 
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Cooley Law School v. Am. Bar Ass'n, 459 F.3d 705 
(6th Cir.2006), the court held the HEA does not pro-
vide for a private cause of action. See *320 id. at 710. 
However, that court did allow claims alleging viola-
tions of federal common law due process. See id. at 
711–12. LCME's reliance on this case to hold that 
violations of the HEA cannot lead to a cause of action 
for violations of common law due process is mis-
placed. 
 

The court finds the better interpretation of the 
statutory provisions leads the court to hold that SJB 
properly brought claims alleging violations of its 
federal common law due process rights. SJB demon-
strates this violation by showing a member of the 
appeals panel was a current member of LCME. 
Golodner's service on the appeals panel, while a cur-
rent member of LCME, violated the HEA. 
 

Therefore, the court vacates the appeals panel 
decision affirming the withdrawal of SJB's accredita-
tion. The court further orders LCME to appoint a new 
appeals panel to review SJB's appeal ab initio. This 
appeals panel shall not include any members of the 
previous panel, consisting of Drs. Tally and Waechter 
and Golodner. 
 

The new appeals panel shall decide the appeal on 
or before November 21, 2011. This court retains ju-
risdiction to address all issues already raised in this 
case by plaintiff, once the new panel issues its ruling. 
 

The court advises the parties that by ordering de 
novo appellate review of SJB's withdrawal of accred-
itation, it is not ordering the accreditation of the 
medical school. The status quo—SJB remains without 
accreditation—is presently in effect. 
 

The court further commends counsel on both 
sides for their well-researched and redacted briefs. 
They have been of extreme value to the court. 
 

SO ORDERED. 
 
D.Puerto Rico,2011. 
Escuela de Medicina San Juan Bautista, Inc. v. Liaison 
Committee on Medical Educ. 
820 F.Supp.2d 317, 277 Ed. Law Rep. 1032 
 
END OF DOCUMENT 
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United States District Court, 

C.D. California, 
Southern Division. 

WESTERN STATE UNIVERSITY OF SOUTHERN 
CALIFORNIA, d/b/a Western State University Col-

lege of Law, et al., Plaintiffs, 
v. 

AMERICAN BAR ASSOCIATION, Defendant. 
 

No. SA CV 04–51–GLT. 
Feb. 6, 2004. 

 
Background: Law school sought preliminary injunc-
tion prohibiting private organization from imple-
menting any final decision to withdraw law school's 
provisional accreditation or remove law school from 
the list of approved law schools. 
 
Holdings: The District Court, Taylor, J., held that: 
(1) Administrative Procedure Act (APA) did not ex-
tend to private organization; 
(2) private organization was not a “state actor” for 
Fifth Amendment due process purposes; 
(3) one day period of review between law school's 
appeal of decision to adopt motion to withdraw pro-
visional accreditation to private organization's appel-
late council and the hearing, coupled with the apparent 
failure to fully inform law school of the fluid rule 
definitions guiding organization, raised “serious 
questions” as to the denial of law school's due process 
right to a fair and effective appeal; and 
(4) sufficient possibility of irreparable harm if the 
preliminary injunction was not granted was estab-
lished. 

  
Injunction issued. 

 
West Headnotes 

 
[1] Injunction 212 1092 
 
212 Injunction 
      212II Preliminary, Temporary, and Interlocutory 
Injunctions in General 
            212II(B) Factors Considered in General 
                212k1092 k. Grounds in general; multiple 
factors. Most Cited Cases  
     (Formerly 212k138.1) 
 

Under alternative test for obtaining a preliminary 
injunction, moving party must demonstrate either: (1) 
probable success on the merits and the possibility of 
irreparable injury; or (2) the existence of serious 
questions on the merits and the balance of hardships 
tipping sharply in its favor. 
 
[2] Administrative Law and Procedure 15A 5 
 
15A Administrative Law and Procedure 
      15AI In General 
            15Ak4 Constitutional and Statutory Provisions 
in General 
                15Ak5 k. Agencies and proceedings af-
fected. Most Cited Cases  
 
Education 141E 994 
 
141E Education 
      141EVI Colleges and Universities 
            141EVI(A) Establishment and Regulation in 
General 
                141Ek994 k. Accreditation; accrediting 
organizations. Most Cited Cases  
     (Formerly 81k16, 81k1 Colleges and Universities) 
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Administrative Procedure Act (APA) did not ex-

tend to an entity that is not a federal agency, such as a 
private organization which accredited law schools. 5 
U.S.C.A. §§ 701(b)(1), 702. 
 
[3] Constitutional Law 92 3936 
 
92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(D) Applicability to Governmental or 
Private Conduct; State Action 
                92k3936 k. Federal government. Most Cited 
Cases  
     (Formerly 92k254(1)) 
 

Only when the government is responsible for a 
plaintiff's complaints are Fifth Amendment Due Pro-
cess rights implicated. U.S.C.A. Const.Amend. 5. 
 
[4] Constitutional Law 92 3941 
 
92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(D) Applicability to Governmental or 
Private Conduct; State Action 
                92k3941 k. Non-government entities and 
individuals, actions of. Most Cited Cases  
     (Formerly 92k254(4)) 
 

Private organization which accredited law 
schools was not a “state actor” for Fifth Amendment 
due process purposes. U.S.C.A. Const.Amend. 5. 
 
[5] Education 141E 994 
 
141E Education 
      141EVI Colleges and Universities 
            141EVI(A) Establishment and Regulation in 
General 
                141Ek994 k. Accreditation; accrediting 

organizations. Most Cited Cases  
     (Formerly 81k16, 81k1 Colleges and Universities) 
 

In the accreditation context, common law due 
process requires the accrediting body's decision not be 
arbitrary, capricious, an abuse of discretion, or oth-
erwise not in accordance with law or reached without 
observance of procedure required by law. 
 
[6] Education 141E 994 
 
141E Education 
      141EVI Colleges and Universities 
            141EVI(A) Establishment and Regulation in 
General 
                141Ek994 k. Accreditation; accrediting 
organizations. Most Cited Cases  
     (Formerly 81k16, 81k1 Colleges and Universities) 
 

Court's review of accrediting body's decision is 
very deferential, but review includes the inquiry 
whether the accrediting body followed its own rules. 
 
[7] Administrative Law and Procedure 15A 

413 
 
15A Administrative Law and Procedure 
      15AIV Powers and Proceedings of Administrative 
Agencies, Officers and Agents 
            15AIV(C) Rules, Regulations, and Other Pol-
icymaking 
                15Ak412 Construction 
                      15Ak413 k. Administrative construc-
tion. Most Cited Cases  
 

Ordinarily, court defers to the agency's reasonable 
interpretations of its own rules. 
 
[8] Injunction 212 1323 
 
212 Injunction 
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      212IV Particular Subjects of Relief 
            212IV(I) Education 
                212k1322 Post-Secondary Education 
                      212k1323 k. In general. Most Cited 
Cases  
     (Formerly 212k138.54) 
 

One-day period of review between law school's 
appeal to accrediting body's appellate council from 
decision to adopt motion to withdraw provisional 
accreditation and the hearing, coupled with the ap-
parent failure to fully inform law school of the fluid 
rule definitions guiding organization, raised “serious 
questions” as to the denial of law school's due process 
right to a fair and effective appeal, thereby warranting 
preliminary injunction prohibiting the organization 
from implementing any final decision to withdraw law 
school's provisional accreditation or remove law 
school from the list of approved law schools. 
 
[9] Injunction 212 1106 
 
212 Injunction 
      212II Preliminary, Temporary, and Interlocutory 
Injunctions in General 
            212II(B) Factors Considered in General 
                212k1101 Injury, Hardship, Harm, or Effect 
                      212k1106 k. Irreparable injury. Most 
Cited Cases  
     (Formerly 212k138.6) 
 

A showing of irreparable harm is the basis of 
preliminary injunctive relief, and a district court may 
not issue an injunction unless the moving party shows 
a risk of such harm. 
 
[10] Injunction 212 1323 
 
212 Injunction 
      212IV Particular Subjects of Relief 
            212IV(I) Education 
                212k1322 Post-Secondary Education 

                      212k1323 k. In general. Most Cited 
Cases  
     (Formerly 212k138.54) 
 

Sufficient possibility of irreparable harm to law 
school if the preliminary injunction prohibiting with-
drawal of law school's provisional accreditation was 
not granted was established, where accrediting body 
adopted a motion to withdraw provisional accredita-
tion; harm if accreditation was withdrawn was real and 
substantial, and law school was not required to wait 
for decision to be implemented before seeking an 
injunction. 
 
*1130 Donald A. Daucher, Tracey L. DeLange, Paul 
Hastings Janofsky & Walker, San Diego, CA, for 
Plaintiffs. 
 
Anne E. Rea, David T. Pritikin, Michael P. Doss, 
Sidley Austin Brown & Wood, Chicago, IL, Bradley 
H. Ellis, Sidley Austin Brown & Wood, Los Angeles, 
CA, for Defendant. 
 
ORDER GRANTING PLAINTIFFS' APPLICA-

TION FOR PRELIMINARY INJUNCTION 
TAYLOR, District Judge. 

Until the matter can be decided on the merits, the 
Court issues an order to preserve the status quo, pre-
liminarily enjoining the ABA from implementing any 
final decision to withdraw Western State's provisional 
accreditation or remove Western State from the list of 
approved law schools. 
 

I. BACKGROUND 
In 1998, Defendant American Bar Association 

granted provisional approval to Plaintiff Western State 
University of Southern California d/b/a Western State 
University College of Law. Provisional approval re-
quires the school to (1) be in “substantial compliance” 
with ABA's standards and (2) present a reliable plan 
for coming into full compliance with the ABA's 
standards within three years. ABA STANDARDS 
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FOR APPROVAL OF LAW SCHOOLS, STAND-
ARD 102(a). A law school had a total of five years in 
*1131 which to qualify for full approval, which re-
quires “full compliance” with the ABA standards. 
STANDARDS 102(b) and 103(a). The five-year pro-
visional approval period may be extended “[i]n ex-
traordinary cases and for good cause ....” STAND-
ARD 102(b). Western's five-year provisional approval 
was to expire in August 2003. 
 

In March 2002, Western notified ABA of its in-
tent to seek full approval. After visiting the school and 
affording Western an opportunity to be heard, the 
ABA Accreditation Committee concluded the school 
had not “made satisfactory progress toward achieving 
full approval, nor implemented a reliable plan for 
bringing the school into full compliance with the 
[ABA] Standards.” Defendants' Exhibit (“DX”) 3 at 
215. 
 

In June 2003, after affording Western an oppor-
tunity to be heard, the ABA Council of the Section of 
Legal Education and Admissions to the Bar issued a 
letter concurring with the Accreditation Committee 
that Western should not be granted full approval. DX 
4 at 220–21. Although the time for Western's provi-
sional approval had not yet run out, the Council noti-
fied Western the school had not demonstrated “good 
cause” or an “extraordinary case” to justify extending 
its provisional approval beyond five years. Id. at 221. 
The ABA provided the school an opportunity to show 
cause to both the Accreditation Committee and the 
Council, in November 2003 and December 2003 re-
spectively, why its provisional approval should not 
expire and it should not be removed from the list of 
ABA-approved law schools. Id. 
 

At the ABA's request, Western submitted its 
material to the Committee approximately five weeks 
before its November 7 meeting. On November 19, 
2003, having not yet received a written report from the 
Committee, Western requested a postponement of the 
Council's December 5 meeting because it contended 

the time between the Committee meeting and the 
Council meeting was impermissibly and unfairly short 
under the ABA RULES OF PROCEDURE FOR THE 
APPROVAL OF LAW SCHOOLS numbers 5 and 7. 
DX 9. On November 20, 2003 the ABA responded 
that Rule 6 FN1 governed the proceeding, so “there is 
nothing to appeal” and no specific time frame bound 
the ABA. Plaintiffs' Exhibit (“PX”) 19. On November 
21, 2003, the Committee transmitted to Western a 
report entitled “The Action of the Accreditation 
Committee,” in which the Committee determined 
Western was not in compliance with the ABA stand-
ards, and Western had not demonstrated it was an 
extraordinary case. DX 6 at 232–33. The Committee 
recommended Western be removed from the list of 
ABA-approved law schools. Id. at 233. 
 

FN1. The text of Rules 5, 6 and 7 is repro-
duced in the Appendix at the end of this or-
der. The text of House Rule 45.9, discussed 
below, is also reproduced. 

 
The timing of the Committee's written report left 

the Council one day to review the Committee's report, 
Western's written appeal, and new evidence Western 
sought to present. 
 

On December 11, 2003, the Council concurred 
with the Accreditation Committee and notified West-
ern the Council had adopted a motion to withdraw 
provisional approval. DX 7 at 307–08. In its letter, the 
Council informed Western the matter would be sub-
mitted to the ABA House of Delegates at its meeting 
on February 9–10, 2004. Id. at 308. 
 

On December 19, 2003, within 30 days of the 
Committee's action letter and pursuant to ABA Rule 5, 
Western filed a request for reconsideration of the 
Committee's action letter. PX 13. The Council refused 
to *1132 accept Western's motion for reconsideration. 
PX 14. 
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On December 24, 2003, the ABA informed 
Western of its right to appeal the Council's action to 
the House pursuant to Rule 45.9 of the ABA RULES 
OF PROCEDURE OF THE HOUSE OF DELE-
GATES. PX 5. Western objected to the February date, 
contending it impermissibly and unfairly cut short the 
time frame under House Rule 45.9(c) for Western to 
file its appeal and respond to the Council's formal 
report. PX 7. 
 

On January 9, 2004, the ABA recognized the time 
irregularity under Rule 45.9 and noted Western's ap-
peal could not be automatically calendered at the 
February House meeting. PX 8. Instead, the House 
Rules and Calendars Committee must first recom-
mend the calendaring of the appeal at its February 
7–8, 2004 meeting, the days immediately before the 
full House meets. Id. If the appeal is recommended to 
be calendered, the House must approve the 
calendering of the item by a two-thirds vote. Id. 
 

Pursuant to House Rule 45.9(c)(1), Western filed 
its appeal with the House on January 12, 2004. PX 23. 
In their letter, Western reiterated its concern that, if the 
House hears the appeal at its February meeting, 
Western will be denied its rights under Rule 45.9(c). 
Id. 
 

Along with individual students Plaintiffs Michael 
Bender and Kerry Zeiler, Western filed suit against 
Defendant, claiming Defendant's failure to follow its 
rules and its animus toward Western violated the 
Higher Education Act, common law due process, the 
Administrative Procedures Act, the Fifth Amendment, 
and the Sherman Antitrust Act. Plaintiffs now apply 
for a preliminary injunction preventing Defendant 
from reviewing the Council's decision to withdraw 
provisional approval at the House of Delegates' Feb-
ruary 2004 meeting. In their application, Plaintiffs 
claim three due process violations: (1) the Committee 
impermissibly failed to consider Western's reconsid-
eration request; (2) the time allowed for Western's 
appeal to the Council was cut impermissibly short; and 

(3) the time allowed for Western's appeal to the House 
was cut impermissibly short. Defendant contends it 
has given Western ample notice and many opportuni-
ties to be heard. 
 

The parties have further presented their positions 
at a hearing of this matter. 
 

II. DISCUSSION 
[1] Traditionally, in order to obtain a preliminary 

injunction, a moving party must demonstrate: (1) a 
strong likelihood of success on the merits, (2) the 
possibility of irreparable injury if preliminary relief is 
not granted, (3) a balance of hardships favoring the 
moving party, and, in certain cases, (4) advancement 
of the public interest. Johnson v. Cal. State Bd. of 
Accountancy, 72 F.3d 1427, 1430 (9th Cir.1995). The 
Ninth Circuit also recognizes an alternative test, under 
which the moving party must demonstrate either: (1) 
probable success on the merits and the possibility of 
irreparable injury; or (2) the existence of serious 
questions on the merits FN2 and the balance of hard-
ships tipping sharply in its favor. Southwest Voter 
Registration Educ. Project v. Shelley, 344 F.3d 914, 
917 (9th Cir.2003) (citing Clear Channel Outdoor Inc. 
v. City of Los Angeles, 340 F.3d 810, 813 (9th 
Cir.2003)). 
 

FN2. “Serious questions” are those which are 
reasonable subjects of litigation and have 
some chance of success on the merits, though 
not necessarily a strong “likelihood.” Gilder 
v. PGA Tour, Inc., 936 F.2d 417, 422 (9th 
Cir.1991) (citations omitted). They are ques-
tions “as to which the court perceives a need 
to preserve the status quo [to permit] resolu-
tion of the questions or execution of any 
judgment.” Id. 

 
*1133 The two parts of the alternative test are not 

entirely separate. Rather, “[t]his analysis creates a 
continuum: the less certain the district court is of the 
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likelihood of success on the merits, the more plaintiffs 
must convince the district court that the public interest 
and balance of hardships tip in their favor.” Id. (citing 
Fund for Animals, Inc. v. Lujan, 962 F.2d 1391, 1400 
(9th Cir.1992)). 
 

Plaintiffs have demonstrated serious questions on 
the merits of two of their claims, a possibility of ir-
reparable harm if injunctive relief is not granted, and a 
balance of hardships tipping sufficiently in their favor. 
The Court also finds the public's interest in fair and 
prompt accrediting information will not be substan-
tially harmed if the preliminary injunction is granted. 
 
A. Likelihood of Success on the Merits 

Plaintiffs contend they have a strong likelihood of 
success on the merits for violations of (1) the Ad-
ministrative Procedures Act (“APA”); (2) Fifth 
Amendment due process; (3) the Higher Education 
Act (“HEA”); and (4) common law due process. The 
Court finds there is insufficient likelihood of success 
on the first two claims, but “serious questions” on the 
merits of the third and fourth claims. 
 
1. Administrative Procedures Act 

[2] Plaintiffs' APA claim has little likelihood of 
success. The APA allows judicial review for persons 
“suffering legal wrong because of agency action, or 
adversely affected or aggrieved by agency action,” 
and defines “agency” as “each authority of the Gov-
ernment of the United States ....” 5 U.S.C. §§ 
701(b)(1), 702. By its own language, the APA does 
not extend to an entity that is not a federal agency, 
such as the ABA. See National Wildlife Federation v. 
Espy, 45 F.3d 1337, 1344 (9th Cir.1995) (holding 
non-agency defendants were properly joined as in-
dispensable parties under Rule 19, but recognizing no 
APA cause of action could stand against them); ac-
cord Sierra Club v. Hodel, 848 F.2d 1068, 1077 (10th 
Cir.1988) (“We know of no cases explicitly permitting 
a private suit under § 702 against a nonagency de-
fendant ....”) overruled on other grounds by Village of 
Los Ranchos De Albuquerque v. Marsh, 956 F.2d 970 

(10th Cir.1992); Hayne Blvd. Camps Preservation 
Ass'n, Inc. v. Julich, 143 F.Supp.2d 628, 632 
(E.D.La.2001) (“[The APA] does not provide a route 
through which plaintiffs can obtain injunctive relief 
against nonfederal defendants.”) (citing Vieux Carre 
Property Owners, Residents, & Assocs., Inc. v. Brown, 
875 F.2d 453, 456 (5th Cir.1989)). FN3 
 

FN3. Plaintiffs' reliance on Chicago School 
of Automatic Transmissions, Inc. v. Accred-
itation Alliance of Career Schools and Col-
leges, 44 F.3d 447 (7th Cir.1994), is mis-
placed. The court stated, “We think that 
principles of federal administrative law sup-
ply the right perspective for review of ac-
crediting agencies' decisions.” 44 F.3d at 
450. The court did not decide the issue of 
whether a private plaintiff could bring an 
APA claim against a private defendant. 

 
2. Fifth Amendment Due Process 

[3] “The United States Constitution protects in-
dividual rights only from government action, not from 
private action. Only when the government is respon-
sible for a plaintiff's complaints are individual con-
stitutional rights implicated.” Single Moms, Inc. v. 
Montana Power Co., 331 F.3d 743, 746–47 (9th 
Cir.2003) (citing Brentwood Academy v. Tenn. Sec-
ondary Sch. Athletic Ass'n., 531 U.S. 288, 295, 121 
S.Ct. 924, 148 L.Ed.2d 807 (2001)) (emphasis in 
original). 
 

The Supreme Court has held challenged action by 
a private actor may be state action when: (1) the gov-
ernment compelled*1134 the action using its “coer-
cive power” or provided “significant encouragement, 
either overt or covert,” for the private action; (2) the 
government and the private actor willfully participated 
in joint activity; (3) the government controlled or was 
excessively intertwined with a nominally private ac-
tor; or (4) the government delegated a “public func-
tion” to the private actor. Id. at 747 (collecting cases). 
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[4] Plaintiffs contend the third theory is present 

here because “the ABA's function as an accrediting 
agency is essentially controlled by the Department of 
Education, through the HEA and its implementing 
regulations.” Plaintiffs rely on Auburn Univ. v. S. 
Ass'n of Colleges & Schs., Inc., 2002 U.S. Dist. 
LEXIS 26478 (N.D.Ga.2002). However, Plaintiffs 
concede the Georgia district court in Auburn Univer-
sity did not reach the issue of whether an accrediting 
agency may be a “state actor” under the Fifth 
Amendment, and the case law does not support 
Plaintiffs' position. E.g. Chicago School of Automatic 
Transmissions supra, 44 F.3d at 449 n. 1 (“A gov-
ernmental body may rely on the decisions of a private 
association without turning that association into ‘the 
government’ itself.”) (citing Sanjuan v. American 
Board of Psychiatry & Neurology, Inc., 40 F.3d 247, 
250 (7th Cir.1994)); Medical Institute of Minnesota v. 
National Ass'n of Trade and Technical Schools, 817 
F.2d 1310, 1314 (8th Cir.1987) (“[T]hat the DOE 
regulates the procedures to be used in deciding 
whether to accredit is not enough to compel a finding 
of governmental action.”); see also McKeesport Hosp. 
v. Accreditation Council for Graduate Medical Educ., 
24 F.3d 519, (3d Cir.1994) (“In cases involving ac-
crediting organizations ..., a number of courts have not 
found state action.... We have uncovered only one case 
where state action was found ....”) (citations omitted). 
 

There is insufficient showing the ABA is a state 
actor. Because the ABA is not shown to be a state 
actor, Plaintiffs cannot demonstrate sufficient likeli-
hood of success on their Fifth Amendment due process 
claim. 
 
3. Higher Education Act 

Defendant first contends Plaintiffs are unable to 
demonstrate any likelihood of success on their HEA 
claim because no private right of action exists for 
violations of the HEA. At first glance, this argument 
seems convincing because “[t]here is no express right 
of action under the HEA except for suits brought by or 

against the Secretary of Education.” Parks School of 
Business, Inc. v. Symington, 51 F.3d 1480, 1484 (9th 
Cir.1995) (citing 20 U.S.C. § 1082(a)(2)). As noted by 
the Eleventh Circuit, “nearly every court to consider 
the issue in the last twenty-five years has determined 
that there is no express or implied private right of 
action to enforce any of the HEA's provisions.” 
McCulloch v. PNC Bank Inc., 298 F.3d 1217, 1221 
(11th Cir.2002) (collecting cases); see also Parks, 51 
F.3d at 1485 (HEA provides no private right of action 
by school against lender). 
 

However, these cases have not addressed the ap-
plicability of 20 U.S.C. § 1099b(f) of the HEA, which, 
under the heading “Jurisdiction,” provides 
 

any civil action brought by an institution of higher 
education seeking accreditation from, or accredited 
by, an accrediting agency or association recognized 
by the Secretary ... and involving the denial, with-
drawal, or termination of accreditation of the insti-
tution of higher education, shall be brought in the 
appropriate United States district court. 

 
Citing the Georgia district court in Auburn Uni-

versity, supra, Plaintiffs contend the jurisdictional 
statement in § 1099b(f) *1135 implies a private right 
of action by a school against an accrediting agency. 
While the district court in Auburn noted this section 
“is susceptible of an interpretation that the HEA would 
allow” a suit by a school against the accrediting 
agency, the issue was not reached.FN4 2002 U.S. Dist. 
LEXIS 26478, *48. The district court's language in 
Auburn is dicta, but it is helpful to consider it. If there 
were no right of action by Western, it could be argued, 
this section might be superfluous. 
 

FN4. This conclusion is supported by Mas-
sachusetts School of Law at Andover, Inc. v. 
American Bar Ass'n, 914 F.Supp. 688 
(D.Mass.1996), aff'd 142 F.3d 26 (1998), in 
which a law school denied accreditation by 
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the ABA sued on a variety of tort theories. 
Citing the HEA's § 1099b(f), the ABA re-
moved the action to federal court, contending 
the issue was the denial of accreditation and 
not the alleged torts. 914 F.Supp. at 689. The 
court held removal was proper under this 
statute, but the issue of whether the action 
was proper under the HEA was not dis-
cussed. The ABA's position in Massachusetts 
School of Law appears contradictory to their 
position before this Court. 

 
The cases Defendant cites are distinguishable 

because none involve suit by a school against an ac-
crediting agency under § 1099b(f). 
 

The Court does not now decide whether Plaintiffs 
may proceed under the HEA. For purposes of this 
preliminary injunction request, the issue is decided 
under the principle of common law due process. 
 
4. Common Law Due Process 

[5][6] In the accreditation context, common law 
due process requires the accrediting body's decision 
not be “arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law” or reached 
“without observance of procedure required by law.” 
Chicago School of Automatic Transmissions, supra, 
44 F.3d at 449–50 (quoting 5 U.S.C. § 706(2)(A), 
(D)); accord Foundation for Interior Design Educ. 
Research v. Savannah College of Art & Design, 244 
F.3d 521, 528 (6th Cir.2001). The Court's review is 
very deferential, but review includes the inquiry 
whether the accrediting body followed its own rules. 
See Chicago School of Automatic Transmissions, 44 
F.3d at 450–51; see also Yesler Terrace Community 
Council v. Cisneros, 37 F.3d 442, 448 (9th Cir.1994) 
(due process requires an agency to follow its own 
rules) (citing Morton v. Ruiz, 415 U.S. 199, 235, 94 
S.Ct. 1055, 39 L.Ed.2d 270 (1974)). 
 

[7] Ordinarily, the Court defers to the agency's 

reasonable interpretations of its own rules. See, e.g., 
Chicago School of Automatic Transmissions at 450 
(“In administrative law ... the first question is how the 
agency understands its own rules—for an agency 
possessed of the ability to adopt and amend rules also 
may interpret them, even if the interpretation chosen is 
not the one that most impresses an outside observer.”) 
(citing Stinson v. United States, 508 U.S. 36, 113 S.Ct. 
1913, 123 L.Ed.2d 598 (1993)); Foundation for Inte-
rior Design Educ. Research v. Savannah College of 
Art and Design, 39 F.Supp.2d 889, 896–97 
(W.D.Mich.1998) (“The Court defers to [the accred-
iting agency's] interpretation of its own rules .... Ac-
crediting procedures are guides that, if construed by 
courts too strictly, would strip the accrediting bodies 
of the discretion they need to assess the unique cir-
cumstances presented by different schools.”) 
 

[8] Defendant contends Plaintiffs' claim has no 
likelihood of success because Plaintiffs are unable to 
point to any substantive due process violations. At the 
hearing, Defendant contended Plaintiffs have been 
afforded several noticed opportunities to be heard on 
this issue since April 2003. Defendant also contended 
*1136 Western has waived any right to appeal by 
withdrawing its appeal to the House in November 
2003. As correctly noted by Plaintiffs at the hearing, 
the issue of Western's application for full approval, not 
the withdrawal of provisional approval and the re-
moval from the list of approved law schools, was the 
subject of both the Spring 2003 hearings and West-
ern's withdrawn appeal. The issues are different and 
are governed by different rules. 
 

From the recent deposition of John Sebert, the 
administrator of the ABA's law school accreditation 
process, it appears the ABA contends Western has no 
right to seek reconsideration and limited appeal rights 
of the Committee and Council decisions to withdraw 
provisional accreditation. See Transcript of January 
30, 2004 Deposition of John A. Sebert at 33:5–35:2, 
36:2–37:14, 59:14–61:14, 71:11–71:18, 
144:23–145:8. Due process questions are raised by the 
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one day period of review between Western's appeal to 
the Council and the hearing. These issues raise “se-
rious questions” as to the denial of Western's due 
process right to a fair and effective appeal. 
 

Plaintiffs also point to Sebert's deposition testi-
mony to contend the ABA is changing the definition 
and usage of the terms “action” and “action letter,” 
denying Western State a fair and effective appeal. 
Sebert Depo. at 18:3–19:22, 23:21–26:9, 
54:10–55:23, 90:24–91:18, 94:4–94:23, 
102:4–102:21, 106:12–108:11, 123:22–124:6, 
130:5–134:1, 137:2–137:6, 179:14–179:21. They 
contend the same is true of ABA's apparent view of 
Western's right to reconsideration and appeal. See id. 
at 33:5–35:2, 36:2–37:14, 59:14–61:14, 
144:23–145:8, 155:17–156:8.FN5 
 

FN5. Western appears, at least at this early 
stage, to have relied upon the ABA's own 
statements and a reasonable interpretation of 
the ABA's rules to its detriment. For exam-
ple, Sebert testified that, although the ABA 
informed Western Rules 4 through 8 were 
applicable to their situation, the ABA actu-
ally meant that only Rule 6 applied. Id. at 
135:2–136:11. 

 
This may show of a change in rule interpretation 

that harmed Western. For example, the ABA's rules 
provide a school may seek reconsideration and take an 
appeal from a “Committee Action Letter.” FN6 ABA 
RULES OF PROCEDURE FOR THE APPROVAL 
OF LAW SCHOOLS, RULES 5, 7. These rules pro-
vide a time line in which the school has 30 days to 
seek reconsideration from the Committee. Id., Rule 5. 
If the Committee denies reconsideration, the school 
has 30 days to appeal that decision to the Council. Id., 
Rule 7. In his deposition, however, Mr. Sebert testified 
a school may only appeal or seek reconsideration of an 
“action letter” which is a final decision, final judg-
ment, or final action of the Committee, and the actions 
taken here were recommendations—not final actions. 

Sebert Depo. at 18:3–19:22, 23:21–26:9, 33:5–35:2, 
36:2–37:14, 58, 94:4–94:23, 106:12–108:11. The 
rules appear to make no distinction between “final” 
action letters and other action letters,FN7 and the cor-
respondence items sent to Western were called “action 
letters.” FN8 It does not appear Western was informed 
of the this *1137 fluid definition of “action letter” or 
its consequences. In addition, although Sebert testified 
there are matters in which the Committee has “primary 
jurisdiction” and matters in which the Council has 
“primary jurisdiction,” id. at 47:17–48:23, 
66:5–66:20, no distinction appears in the rules or was 
explained to Western. 
 

FN6. Rule 1 defines an “action letter” as “A 
letter transmitted by the Consultant to the 
president and dean of a law school reporting 
Committee or Council action.” This broad 
definition appears to encompass all of the 
ABA correspondence at issue. 

 
FN7. Sebert testified the term “action letter” 
is either improvidently used in certain rules 
or the term means different things in different 
rules and in different circumstances. Sebert 
Depo. at 94:4–94:23, 102:4–102:21, 
106:12–108:11, 179:14–179:21. At this early 
stage, this interpretation of the Rules does not 
appear reasonable. 

 
FN8. Some of the correspondence used lan-
guage such as “letter on the Committee's ac-
tion” or “letter on the Council's action,” in-
stead of “action letter.” Given Rule 1's broad 
definition, the documents at issue appear to 
be “action letters.” 

 
The timing of Western's House Appeal is im-

portant. A school has only one opportunity to present 
an appeal to the House, so the need for procedural 
fairness is critical.FN9 
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FN9. The House cannot overturn the Coun-
cil's decision to withdraw accreditation. 
Under the ABA House rules, “The House 
shall vote either to agree with the action of 
the Council or refer it back to the Council for 
reconsideration based on reasons specified 
by the House.” ABA House Rule 45.9(a). 
Once the House has voted on this issue, the 
Council has final say on the issue; thus, a 
school has only one appeal to the House. Id. 

 
House Rule 45.9(c) sets a time frame for appeals 

to the House in which the school has 30 days to file a 
notice of appeal of the Council's action. The Council 
thereafter has 15 days to deliver to the Secretary of the 
ABA its formal report stating its actions and its rea-
sons for these actions. This report was apparently 
never filed. Western did not have a report to which to 
respond. The matter was scheduled for the February 
House meeting without presentation of the issues. This 
raises serious due process questions. 
 

Defendant contends these claims cannot amount 
to a due process violation because Western has still 
been afforded an opportunity to be heard. At the 
hearing and in their papers, Plaintiffs detailed some of 
the harms arising from the shortening of the time 
frame: (1) the inability to file all of their materials, 
including new evidence; (2) the inability to fully ad-
dress all aspects of the Committee's and Council's 
action letters; and (3) the inability to properly address 
factual errors in the Committee's action letter. Western 
is also harmed if the appellate bodies have neither 
sufficient time nor sufficient materials to make a fair 
and reasonable determination of the issue. The ques-
tion is not whether Western has had some opportunity 
to be heard, but whether Western has had a fair and 
effective opportunity to be heard. 
 

These apparent inconsistencies and potentially 
unreasonable interpretations, coupled with the ap-
parent failure to fully inform Western of the fluid rule 
definitions guiding Defendant, raise “serious ques-

tions” on the merits. Plaintiffs have offered evidence 
and arguments that indicate, at least at this early stage, 
the ABA may be failing to follow its own rules, 
thereby violating due process and precluding Plain-
tiffs' right to a fair and effective appeal. These matters 
remain to be litigated and are not decided now. The 
Court needs to preserve the status quo to permit res-
olution of these questions. Gilder, supra, 936 F.2d at 
422. 
 
B. Irreparable Harm 

[9] “Regardless of how the test for a preliminary 
injunction is phrased, the moving party must demon-
strate irreparable harm.” American Passage Media 
Corporation v. Cass Communications, Inc., 750 F.2d 
1470, 1473 (9th Cir.1985). A showing of irreparable 
harm is the “basis of injunctive relief” and a district 
court may not issue an injunction unless the moving 
party shows a risk of such harm. Los Angeles Memo-
rial Coliseum Commission v. National Football 
League, 634 F.2d 1197, 1202 (9th Cir.1980) (citations 
omitted). 
 

[10] Defendant contends Plaintiffs' claim of ir-
reparable harm is too speculative because the House 
may or may not vote to withdraw Western's accredi-
tation at its upcoming meeting. The harm if accredi-
tation is withdrawn is real and substantial.*1138 
Western need not wait for the axe to fall before seek-
ing an injunction. The Court finds a sufficient possi-
bility of irreparable harm if the preliminary injunction 
is not granted. 
 
C. The Public Interest and the Balance of Hardships 

Defendant is correct that there is a strong public 
interest in having those who look to accrediting deci-
sions receive prompt and accurate information. The 
injunction, Defendant contends, would mislead the 
public about Western's status. Western notes it has 
informed every applicant since June 2003 of its status 
before the ABA, providing applicants with the Coun-
cil's June 2003 action letter. There is reduced harm to 
the public interest when applicants are fully informed. 



  
 

Page 11

301 F.Supp.2d 1129, 185 Ed. Law Rep. 648
(Cite as: 301 F.Supp.2d 1129) 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 

 
The public's interest in prompt, fair and accurate 

accrediting information is not served if the accrediting 
agency does not observe a school's due process rights 
during the accreditation process. The Court finds the 
public interest is best served by issuing a preliminary 
injunction to preserve the status quo, and setting an 
early trial of the issue, provided Western continues to 
fully inform applicants and students of its current 
accreditation status and the status of these proceed-
ings. Nothing prevents the ABA from also informing 
the public about these proceedings. 
 

The balance of hardships tips sufficiently in 
Plaintiffs' favor at this early point. The loss of reputa-
tion and good will resulting from the loss of accredi-
tation could be very damaging to a law school. 
 

III. DISPOSITION 
A preliminary injunction is appropriate to main-

tain the status quo until the significant issues presented 
here can be litigated. The Court will not enjoin the 
House from voting on this issue. The ABA may con-
tinue with its normal process, if it wishes. The Court 
will enjoin the ABA from implementing any final 
decision to withdraw Western State's provisional ac-
creditation or remove Western State from the list of 
approved law schools. 
 

The parties agree a bond is not necessary, and the 
Court will not require a bond. 
 

As discussed at the hearing, the Court will ad-
vance and accelerate the litigation of this matter. The 
Court sets a status conference for February 13, 2004 at 
10:00 A.M. to discuss the discovery and trial schedule. 
 

Plaintiffs' application for a preliminary injunction 
is GRANTED. 
 

PRELIMINARY INJUNCTION 
Pending further order of the Court, the ABA is 

enjoined from implementing any final decision to 
withdraw the provisional accreditation of Plaintiff 
Western State University College of Law, or remove it 
from the list of ABA-approved law schools. Western 
State is ordered to make full disclosure to students and 
applicants concerning the ABA's actions and these 
proceedings. 
 

APPENDIX 
RULE 5. Accreditation Committee Reconsidera-

tion of Previous Action Taken. 
 

(a) A law school may request Accreditation 
Committee reconsideration of a Committee Action 
Letter by filing a request for reconsideration with the 
Chair of the Committee. The request must be filed 
within 30 days after the date of the Accreditation 
Committee Action Letter. 
 

(b) The Chair of the Accreditation Committee 
shall grant the request for reconsideration upon good 
cause shown. If the request is granted, reconsideration 
shall take place at the next regularly scheduled *1139 
meeting of the Accreditation Committee, if feasible. 
 

(c) The record upon which the law school seeking 
reconsideration may proceed shall consist of the fol-
lowing: 
 

(1) The record before the Committee at the time of 
its initial decision of the matter. 

 
(2) The Committee Action Letter. 

 
(3) The law school's request for reconsideration. 

 
(4) Any new evidence upon which the request for 
reconsideration is based. Such new evidence must 
be submitted with the request for reconsideration 
and must be verified at the time of submission. 
Unverified new evidence will not be considered by 
the Committee. 
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(5) Examples of appropriate verification include 
(this is not an exclusive list): 

 
(a) For a publicly supported law school, a copy of 
legislation verifying that the state legislature has 
included funding for a law school building project 
in a recently passed appropriations bill. 

 
(b) A letter from a foundation officer verifying 
that funds have been deposited to the law school's 
account. 

 
(c) A certificate of completion or occupancy is-
sued by the appropriate governmental body, or 
other evidence of readiness for occupancy pro-
vided by the contractor or architect of a law 
school building project. 

 
(d) A letter from the University president au-
thorizing the hiring of a new faculty member. 

 
(e) A letter from the dean verifying that offers 
have been made and accepted, accompanied by 
the copies of the faculty resumes. 

 
(f) A copy of a written collection development 
plan for the Law Library accompanied by the 
minutes of the faculty meeting where the plan was 
adopted or accepted. 

 
(g) Recent bar admissions data published or cer-
tified by the appropriate bar admissions authority. 

 
(d) There shall be no right of appearance before 

the Committee in connection with reconsideration. 
 

RULE 6. Council Consideration of Recommen-
dation of Accreditation Committee. 
 

(a) In those circumstances in which the Council 

takes final action on an Accreditation Committee 
recommendation (e.g., recommendations under 
Standards 102, 103, 105, 307, and 802, and Rule 14), 
the law school has a right of appearance before the 
Council. 
 

(b) In considering the recommendation of the 
Committee, the Council shall adopt the Accreditation 
Committee's findings of fact unless the Council de-
termines the findings of fact to be unsupported by 
substantial evidence on the record. 
 

(c) The Council may adopt or modify the Ac-
creditation Committee's recommendation, or it may 
refer the matter back to the Committee for further 
consideration. 
 

(d) Council consideration of the Committee's 
recommendation shall, subject to sections (c), (e) and 
(f), be based on the following record: 
 

(1) The record before the Committee at the time of 
the Committee's decision. 

 
(2) The Committee Action Letter. 

 
(3) The school's appearance before the Council, if 
any. 

 
(e) The Council will not accept new evidence 

submitted by the school except upon a two-thirds vote 
of the Council based on findings that: 
 

(1) The new evidence was not presented to the Ac-
creditation Committee, and 

 
*1140 (2) The new evidence could not reasonably 
have been presented, and 

 
(3) A reference back to the Accreditation Commit-
tee to consider the new evidence would, under the 
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circumstances, present a serious hardship to the 
school. 

 
(f) In addition to the requirement of (e) above, the 

evidence may be received by the Council only if the 
evidence is: 
 

(1) Submitted at least 14 days in advance of the 
Council meeting, and 

 
(2) Appropriately verified at the time of submission. 

 
(g) Examples of appropriate verification include 

(this is not an exclusive list): 
 

(1) For a publicly supported law school, a copy of 
legislation verifying that the state legislature has 
included funding for a law school building project 
in a recently passed appropriations bill. 

 
(2) A letter from a foundation officer verifying that 
funds have been deposited to the law school's ac-
count. 

 
(3) A certificate of completion or occupancy issued 
by the appropriate governmental body, or other 
evidence of readiness for occupancy provided by 
the contractor or architect of a law school building 
project. 

 
(4) A letter from the University president authoriz-
ing the hiring of a new faculty member. 

 
(5) A letter from the dean verifying that offers have 
been made and accepted, accompanied by the copies 
of the faculty resumes. 

 
(6) A copy of a written collection development plan 
for the Law Library accompanied by the minutes of 
the faculty meeting where the plan was adopted or 
accepted. 

 
(7) Recent bar admissions data published or certi-
fied by the appropriate bar admissions authority. 

 
RULE 7. Council Consideration of Appeal from 

Accreditation Committee Action Letter. 
 

(a) A school may take an appeal from the Ac-
creditation Committee Action Letter by filing a writ-
ten appeal with 30 days after the date of the Accredi-
tation Committee Letter. If the school has requested 
Accreditation Committee reconsideration, then the 
30–day time period begins to run from the date of the 
Action Letter containing the Committee's decision on 
reconsideration. If the Accreditation Committee Chair 
denies the request for reconsideration, the 30–day time 
period begins to run from the date of the letter of de-
nial. 
 

(b) The Council shall consider the appeal at its 
next regularly scheduled meeting, if feasible. 
 

(c) The Council may affirm or modify the Ac-
creditation Committee decision, or it may refer the 
matter back to the Committee for further considera-
tion. 
 

(d) In considering the Appeal from the Accredi-
tation Committee action, the Council shall adopt the 
Accreditation Committee's findings of fact, unless the 
Council determines that the findings of fact are un-
supported by substantial evidence on the record. 
 

(e) The record upon which the law school may 
base its appeal shall consist of the following: 
 

(1) The record before the Committee at the time of 
the Committee's decision. 

 
(2) The Committee Action Letter. 
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(3) The Committee response to the appeal, if any. 
 

(4) The law school's written appeal. The written 
appeal may not contain, nor may it refer to, any 
evidence that was not in the record before the 
Committee at the time of its action. 

 
*1141 (f) There shall be no right of appearance 

before the Council in connection with the appeal. 
 

HOUSE OF DELEGATES CONSTITUTION 
AND BYLAWS, § 45.9. Law School Accreditation. 
 

(a) A Report of an action of the Council of the 
Section of Legal Education and Admissions to the Bar 
granting provisional or full approval to a law school or 
withdrawing, suspending or terminating approval of a 
law school shall comply with the provisions of this 
Article and be considered in the same manner as other 
reports containing recommendations, except that a 
representative of the school shall have the privilege of 
the floor with time limitations equal to those of the 
representative of the Section presenting the report but 
without a vote. The House shall vote either to agree 
with the action of the Council or refer it back to the 
Council for reconsideration based on reasons specified 
by the House. An action granting provisional or full 
approval may be referred back to the Council a 
maximum of two times. The action of the Council 
after the second referral shall be final. An action 
withdrawing, suspending or terminating approval may 
be referred back to the Council one time. The action of 
the Council after referral shall be final. 
 

(b) The Council of the Section of Legal Education 
and Admissions to the Bar shall advise the House of 
an action denying provisional or full approval to a law 
school. No action of the House is required unless the 
law school appeals the action pursuant to Section 
45.9(c). 
 

(c) An appeal to the House of Delegates from an 

action of the Council of the Section of Legal Educa-
tion and Admissions to the Bar denying provisional or 
full approval to a law school or withdrawing, sus-
pending or terminating approval of a law school shall 
be considered in accordance with the following pro-
cedure: 
 

(1) Notice of the appeal must be delivered to the 
Secretary of the Association at the ABA offices 
within 30 days after receipt of notification by the 
Section of the action of its Council; 

 
(2) The Section shall deliver to the Secretary a re-
port with recommendations stating its action and the 
reasons therefor, within 15 days of the date notice of 
the appeal is delivered to the Secretary; 

 
(3) The school shall be provided with a copy of the 
Section's report and may file a response, provided 
that such response must be delivered to the Secre-
tary within 30 days after receipt of the report; 

 
(4) The Chair of the House shall include the matter 
on the calendar at the meeting of the House fol-
lowing filing, or the expiration of the time for filing, 
the response provided for in subparagraph (3); and 

 
(5) All these materials shall be made available to the 
delegates prior to the meeting at which the appeal 
will be considered. 

 
During any consideration of such a matter by the 

House, a representative of the school shall have the 
privilege of the floor with time limitations equal to 
those of the representative of the Section but without a 
vote. The House shall vote either to agree with the 
action or refer it back to the Council for reconsidera-
tion based on reasons specified by the House. An 
action denying provisional or full approval may be 
referred back to the Council a maximum of two times. 
The action of the Council following the second re-
ferral shall be final. An action withdrawing, sus-
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pending or terminating approval may be referred back 
to the Council one time. The *1142 action of the 
Council following the referral shall be final. 
 
C.D.Cal.,2004. 
Western State University of Southern California v. 
American Bar Ass'n 
301 F.Supp.2d 1129, 185 Ed. Law Rep. 648 
 
END OF DOCUMENT 
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Supreme Court of Illinois. 

Thad VUAGNIAUX, Appellee, 
v. 

The DEPARTMENT OF PROFESSIONAL REG-
ULATION et al., Appellants. 

 
No. 94073. 

Nov. 20, 2003. 
Rehearing Denied Jan. 26, 2004. 

 
Background: Licensed chiropractic physician sought 
administrative review of decision of the Department 
of Professional Regulation reprimanding and fining 
him for violating advertising provisions of the Medi-
cal Practice Act. The Circuit Court, Madison County, 
Daniel J. Stack, J., reversed and held that provisions of 
the Medical Practice Act were invalid. Department 
appealed. 
 
Holdings: The Supreme Court, Rarick, J., held that: 
(1) Medical Disciplinary Board, which included 
member who was appointed by the Board, rather than 
by the Governor, was not properly constituted; 
(2) Board did not have implicit authority to make 
temporary appointments of member; 
(3) decision of Department of Professional Regulation 
would be set aside, and matter would be remanded to 
Department for reconsideration by a legally consti-
tuted Board; 
(4) unauthorized appointment of Board member did 
not invalidated the actions taken by the Department 
before member's appointment; 
(5) chiropractor's constitutional challenges to Act 
were premature; 
(6) complaint was sufficient to give chiropractor am-
ple notice of nature of charges against him; and 

(7) Legislature had a rational basis for its structuring 
of Board. 

  
Affirmed in part and reversed in part; cause re-

manded. 
 

 McMorrow, C.J., filed a dissenting opinion, in 
which Freeman and Garman, JJ., joined. 
 

West Headnotes 
 
[1] Health 198H 220 
 
198H Health 
      198HI Regulation in General 
            198HI(B) Professionals 
                198Hk214 Disciplinary Proceedings 
                      198Hk220 k. Composition of board or 
panel. Most Cited Cases  
 

Medical Disciplinary Board was not properly 
constituted when it considered chiropractor's case on 
the merits and recommended that his license be dis-
ciplined, where Board included chiropractor who was 
appointed by the Board, rather than by the Governor 
by and with the advice and consent of the Senate, as 
was required by the Medical Practice Act. S.H.A. 225 
ILCS 60/7(A). 
 
[2] Health 198H 203 
 
198H Health 
      198HI Regulation in General 
            198HI(B) Professionals 
                198Hk201 Discipline, Revocation, and 
Suspension 
                      198Hk203 k. Power to act. Most Cited 
Cases  
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As an administrative agency, the Medical Disci-
plinary Board has no general or common law author-
ity; the only powers the Board possesses are those 
granted to it by the legislature, and any action it takes 
must be authorized by statute. 
 
[3] Officers and Public Employees 283 41 
 
283 Officers and Public Employees 
      283I Appointment, Qualification, and Tenure 
            283I(D) De Facto Officers or Employees 
                283k41 k. Color of title or authority. Most 
Cited Cases  
 
Officers and Public Employees 283 104 
 
283 Officers and Public Employees 
      283III Rights, Powers, Duties, and Liabilities 
            283k102 Authority and Powers 
                283k104 k. De facto officers and employees. 
Most Cited Cases  
 

Under the de facto officer doctrine, a person ac-
tually performing the duties of an office under color of 
title is a considered to be an officer de facto, and his 
acts as such an officer are valid so far as the public or 
third parties who have an interest in them are con-
cerned. 
 
[4] Officers and Public Employees 283 104 
 
283 Officers and Public Employees 
      283III Rights, Powers, Duties, and Liabilities 
            283k102 Authority and Powers 
                283k104 k. De facto officers and employees. 
Most Cited Cases  
 

Pursuant to the de facto officer doctrine, litigants 
may not assert collateral challenges to the officer's 
qualifications to hold office as a means of a contesting 
the legality of the officer's acts. 

 
[5] Health 198H 220 
 
198H Health 
      198HI Regulation in General 
            198HI(B) Professionals 
                198Hk214 Disciplinary Proceedings 
                      198Hk220 k. Composition of board or 
panel. Most Cited Cases  
 

De facto officer doctrine did not apply in disci-
plinary proceeding brought against licensed chiro-
practor; case did not involve effects of an officer's acts 
on member of the public or third party, and officer's 
qualifications to act were not being contested in col-
lateral proceeding, but rather challenge to authority of 
appointed member of Medical Disciplinary Board was 
raised in proceeding in which member was appointed, 
at the time appointment was made, by chiropractor 
whose case was directly affected by appointment, to 
tribunal responsible for considering disciplinary 
charges against chiropractor, and before tribunal con-
sidered case on merits or made its recommendations. 
 
[6] Health 198H 220 
 
198H Health 
      198HI Regulation in General 
            198HI(B) Professionals 
                198Hk214 Disciplinary Proceedings 
                      198Hk220 k. Composition of board or 
panel. Most Cited Cases  
 

Medical Disciplinary Board, as an administrative 
bodies possessing no general or common law powers, 
did not have implicit authority to make temporary 
appointments for particular case where permanent 
Board member was excluded from participating or 
voluntarily recuses himself; Medical Practice Act, 
which contained no explicit authorization for Board to 
appoint replacement members when one of its existing 
members could not hear a case, did not fairly imply 
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such authority as an incident to achieving objectives 
for which Board was created. S.H.A. 225 ILCS 60/7. 
 
[7] Administrative Law and Procedure 15A 

305 
 
15A Administrative Law and Procedure 
      15AIV Powers and Proceedings of Administrative 
Agencies, Officers and Agents 
            15AIV(A) In General 
                15Ak303 Powers in General 
                      15Ak305 k. Statutory basis and limita-
tion. Most Cited Cases  
 

Any power or authority claimed by an adminis-
trative agency must find its source within the provi-
sions of the statute by which the agency was created. 
 
[8] Administrative Law and Procedure 15A 

305 
 
15A Administrative Law and Procedure 
      15AIV Powers and Proceedings of Administrative 
Agencies, Officers and Agents 
            15AIV(A) In General 
                15Ak303 Powers in General 
                      15Ak305 k. Statutory basis and limita-
tion. Most Cited Cases  
 
Administrative Law and Procedure 15A 325 
 
15A Administrative Law and Procedure 
      15AIV Powers and Proceedings of Administrative 
Agencies, Officers and Agents 
            15AIV(A) In General 
                15Ak325 k. Implied powers. Most Cited 
Cases  
 

An administrative agency's authority must either 
arise from the express language of the statute or de-
volve by fair implication and intendment from the 

express provisions of the statute as an incident to 
achieving the objectives for which the agency was 
created. 
 
[9] Health 198H 220 
 
198H Health 
      198HI Regulation in General 
            198HI(B) Professionals 
                198Hk214 Disciplinary Proceedings 
                      198Hk220 k. Composition of board or 
panel. Most Cited Cases  
 

The removal of a member of the Medical Disci-
plinary Board from participation in a specific disci-
plinary action does not empower the remaining Board 
members to sidestep the statutory nomination and 
confirmation process and invite another doctor to join 
them as a substitute. S.H.A. 225 ILCS 60/7. 
 
[10] Health 198H 220 
 
198H Health 
      198HI Regulation in General 
            198HI(B) Professionals 
                198Hk214 Disciplinary Proceedings 
                      198Hk220 k. Composition of board or 
panel. Most Cited Cases  
 
Health 198H 222(1) 
 
198H Health 
      198HI Regulation in General 
            198HI(B) Professionals 
                198Hk214 Disciplinary Proceedings 
                      198Hk222 Order, Judgment, or Remedy 
                          198Hk222(1) k. In general. Most 
Cited Cases  
 

Decision of Department of Professional Regula-
tion to fine chiropractor and reprimand his license, 
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which was based on recommendation of improperly 
constituted Medical Disciplinary Board, would be set 
aside, and matter would be remanded to Department 
for reconsideration by a legally constituted Board. 
S.H.A. 225 ILCS 60/7(A). 
 
[11] Health 198H 220 
 
198H Health 
      198HI Regulation in General 
            198HI(B) Professionals 
                198Hk214 Disciplinary Proceedings 
                      198Hk220 k. Composition of board or 
panel. Most Cited Cases  
 

Unauthorized appointment of member of Medical 
Disciplinary Board did not render the entire discipli-
nary proceeding against chiropractor a nullity, but 
merely invalidated the actions taken by the Depart-
ment of Professional Regulation following member's 
appointment to the Board; thus, Board's initial deci-
sion to pursue charges against chiropractor was un-
affected, but evidentiary hearings regarding those 
charges were invalid. S.H.A. 225 ILCS 60/7(A). 
 
[12] Constitutional Law 92 1646 
 
92 Constitutional Law 
      92XVIII Freedom of Speech, Expression, and 
Press 
            92XVIII(E) Advertising and Signs 
                92XVIII(E)2 Advertising 
                      92k1646 k. Business or professional 
services. Most Cited Cases  
     (Formerly 92k90.3) 
 

Whether governmental restrictions on advertising 
by medical professionals contravene the First 
Amendment is judged by the standards governing 
commercial speech. U.S.C.A. Const.Amend. 1. 
 
[13] Constitutional Law 92 1541 

 
92 Constitutional Law 
      92XVIII Freedom of Speech, Expression, and 
Press 
            92XVIII(A) In General 
                92XVIII(A)2 Commercial Speech in Gen-
eral 
                      92k1541 k. Reasonableness; relation-
ship to governmental interest. Most Cited Cases  
     (Formerly 92k90.2) 
 

Restrictions on commercial speech are analyzed, 
for First Amendment purposes, under test under which 
a court first asks whether the commercial speech 
concerns unlawful activity or is misleading; if the 
answer to that question is in the affirmative, the 
speech is not protected by the first amendment, but, if 
the answer is in the negative, the court next asks 
whether the asserted governmental interest in regu-
lating the speech is substantial and, then, if the interest 
is substantial, the court must determine whether the 
regulation directly advances the governmental interest 
asserted and also assess whether the regulation is more 
extensive than necessary to serve the governmental 
interest. U.S.C.A. Const.Amend. 1. 
 
[14] Constitutional Law 92 795 
 
92 Constitutional Law 
      92VI Enforcement of Constitutional Provisions 
            92VI(A) Persons Entitled to Raise Constitu-
tional Questions; Standing 
                92VI(A)7 First Amendment in General 
                      92k795 k. In general. Most Cited Cases  
     (Formerly 92k42.2(1)) 
 
 Constitutional Law 92 1153 
 
92 Constitutional Law 
      92X First Amendment in General 
            92X(A) In General 
                92k1153 k. As applied challenges. Most 
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Cited Cases  
     (Formerly 92k82(3)) 
 
 Constitutional Law 92 1163 
 
92 Constitutional Law 
      92X First Amendment in General 
            92X(A) In General 
                92k1162 Overbreadth in General 
                      92k1163 k. In general. Most Cited Cases  
     (Formerly 92k82(4)) 
 

When analyzing challenges to a regulation's con-
stitutionality based on the First Amendment, courts 
differentiate between an as-applied challenge and an 
overbreadth challenge; an as-applied challenge asserts 
that the particular acts which gave rise to the litigation 
fall outside what a properly drawn regulation could 
cover, while an overbreadth challenge attacks a regu-
lation's facial validity, enabling persons to whom a 
statute may constitutionally be applied to challenge 
the statute on the ground that it may conceivably be 
applied unconstitutionally to others in situations not 
before the court. U.S.C.A. Const.Amend. 1. 
 
[15] Constitutional Law 92 1538 
 
92 Constitutional Law 
      92XVIII Freedom of Speech, Expression, and 
Press 
            92XVIII(A) In General 
                92XVIII(A)2 Commercial Speech in Gen-
eral 
                      92k1538 k. Overbreadth. Most Cited 
Cases  
     (Formerly 92k90.2) 
 

A First Amendment overbreadth challenge is not 
available to plaintiffs contesting the validity of a stat-
ute regulating commercial speech. U.S.C.A. 
Const.Amend. 1. 
 

[16] Constitutional Law 92 855 
 
92 Constitutional Law 
      92VI Enforcement of Constitutional Provisions 
            92VI(A) Persons Entitled to Raise Constitu-
tional Questions; Standing 
                92VI(A)9 Freedom of Speech, Expression, 
and Press 
                      92k855 k. In general. Most Cited Cases  
     (Formerly 92k42.2(1)) 
 

Any party challenging the constitutionality of a 
restriction on commercial speech must normally 
demonstrate his standing by first showing that his 
particular conduct is protected under the First 
Amendment. U.S.C.A. Const.Amend. 1. 
 
[17] Health 198H 105 
 
198H Health 
      198HI Regulation in General 
            198HI(A) In General 
                198Hk102 Constitutional and Statutory 
Provisions 
                      198Hk105 k. Validity. Most Cited Cases  
 

Absent developed factual record showing chiro-
practor's commercial speech was protected under First 
Amendment, Supreme Court had no basis for evalu-
ating whether enforcement of advertising provisions 
of Medical Practice Act against chiropractor would 
violate his rights to free speech, on grounds that pro-
visions were overbroad. U.S.C.A. Const.Amend. 1; 
S.H.A. 225 ILCS 60/26. 
 
[18] Constitutional Law 92 978 
 
92 Constitutional Law 
      92VI Enforcement of Constitutional Provisions 
            92VI(C) Determination of Constitutional 
Questions 
                92VI(C)2 Necessity of Determination 



802 N.E.2d 1156 Page 6
208 Ill.2d 173, 802 N.E.2d 1156, 280 Ill.Dec. 635
(Cite as: 208 Ill.2d 173, 802 N.E.2d 1156, 280 Ill.Dec. 635)

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 

                      92k978 k. Ripeness; prematurity. Most 
Cited Cases  
     (Formerly 92k46(1)) 
 

Chiropractor's First Amendment claim that ad-
vertising provisions of Medical Practice Act were 
unconstitutionally vague was premature and would be 
resolved following new hearings on remand before a 
properly constituted Medical Disciplinary Board. 
U.S.C.A. Const.Amend. 1; S.H.A. 225 ILCS 60/26. 
 
[19] Constitutional Law 92 4034 
 
92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(G) Particular Issues and Applica-
tions 
                92XXVII(G)1 In General 
                      92k4034 k. Speech, press, assembly, and 
petition. Most Cited Cases  
     (Formerly 92k274.1(1)) 
 

Statutes regulating commercial speech are subject 
to attack on the grounds that they are unconstitutional 
on their face, not simply as applied, where the con-
stitutional challenge is based on vagueness, which 
raises considerations of due process. U.S.C.A. 
Const.Amend. 14. 
 
[20] Constitutional Law 92 3905 
 
92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(B) Protections Provided and Dep-
rivations Prohibited in General 
                92k3905 k. Certainty and definiteness; 
vagueness. Most Cited Cases  
     (Formerly 92k251.4) 
 

As a matter of due process, a law is void if it is so 
vague that persons of common intelligence must 
necessarily guess at its meaning and differ as to its 

application. U.S.C.A. Const.Amend. 14. 
 
[21] Constitutional Law 92 4286 
 
92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(G) Particular Issues and Applica-
tions 
                92XXVII(G)12 Trade or Business 
                      92k4266 Particular Subjects and Regu-
lations 
                          92k4286 k. Health care professionals. 
Most Cited Cases  
     (Formerly 92k287.2(5)) 
 
 Health 198H 105 
 
198H Health 
      198HI Regulation in General 
            198HI(A) In General 
                198Hk102 Constitutional and Statutory 
Provisions 
                      198Hk105 k. Validity. Most Cited Cases  
 

Licensed chiropractic physician who was disci-
plined for violating advertising provisions of the 
Medical Practice Act could not meet his burden of 
showing that provisions were unconstitutionally void 
for vagueness on their face; statutory and regulatory 
scheme was not difficult to follow or administer, 
chiropractor was only physician to have run afoul of 
advertising provision on “board certification,” and 
chiropractor could reasonably have been misled into 
thinking that his “brain stem specialist” certification 
as qualified as an “appropriate board certification” 
under Act, considering certification was not bestowed 
by any medical board. U.S.C.A. Const.Amend. 14; 
S.H.A. 225 ILCS 60/26. 
 
[22] Appeal and Error 30 893(1) 
 
30 Appeal and Error 
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      30XVI Review 
            30XVI(F) Trial De Novo 
                30k892 Trial De Novo 
                      30k893 Cases Triable in Appellate 
Court 
                          30k893(1) k. In general. Most Cited 
Cases  
 

The Supreme Court considers de novo whether a 
statute is constitutional. 
 
[23] Constitutional Law 92 990 
 
92 Constitutional Law 
      92VI Enforcement of Constitutional Provisions 
            92VI(C) Determination of Constitutional 
Questions 
                92VI(C)3 Presumptions and Construction as 
to Constitutionality 
                      92k990 k. In general. Most Cited Cases  
     (Formerly 92k48(1)) 
 
 Constitutional Law 92 996 
 
92 Constitutional Law 
      92VI Enforcement of Constitutional Provisions 
            92VI(C) Determination of Constitutional 
Questions 
                92VI(C)3 Presumptions and Construction as 
to Constitutionality 
                      92k996 k. Clearly, positively, or un-
mistakably unconstitutional. Most Cited Cases  
     (Formerly 92k48(1)) 
 
 Constitutional Law 92 1030 
 
92 Constitutional Law 
      92VI Enforcement of Constitutional Provisions 
            92VI(C) Determination of Constitutional 
Questions 
                92VI(C)4 Burden of Proof 
                      92k1030 k. In general. Most Cited Cases  

     (Formerly 92k48(1)) 
 

In undertaking its review, the Supreme Court 
presumes that statutory enactments are constitutional; 
the burden is on the party challenging the statute to 
clearly establish any constitutional invalidity. 
 
[24] Statutes 361 1523 
 
361 Statutes 
      361VIII Validity 
            361k1522 Presumptions and Construction as 
to Validity 
                361k1523 k. In general. Most Cited Cases  
     (Formerly 361k61) 
 

The Supreme Court will uphold a statute's valid-
ity whenever it is reasonably possible to do so. 
 
[25] Constitutional Law 92 3905 
 
92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(B) Protections Provided and Dep-
rivations Prohibited in General 
                92k3905 k. Certainty and definiteness; 
vagueness. Most Cited Cases  
     (Formerly 92k251.4) 
 

Due process does not mandate absolute standards 
or mathematical precision in the formulation of stat-
utory enactments; although it does require that a reg-
ulation not be vague, indefinite or uncertain, the doc-
trine recognizes that different situations require dif-
ferent levels of specificity. U.S.C.A. Const.Amend. 
14. 
 
[26] Constitutional Law 92 3905 
 
92 Constitutional Law 
      92XXVII Due Process 
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            92XXVII(B) Protections Provided and Dep-
rivations Prohibited in General 
                92k3905 k. Certainty and definiteness; 
vagueness. Most Cited Cases  
     (Formerly 92k251.4) 
 

To satisfy due process requirements, a regulation 
need not be more specific than is possible under the 
circumstances. U.S.C.A. Const.Amend. 14. 
 
[27] Health 198H 216 
 
198H Health 
      198HI Regulation in General 
            198HI(B) Professionals 
                198Hk214 Disciplinary Proceedings 
                      198Hk216 k. Complaint, petition, or 
pleading. Most Cited Cases  
 

Counts of disciplinary complaint, charging chi-
ropractor with failing to limit information in adver-
tisements to the information permitted in Medical 
Practice Act, and with making claims that were de-
ceptive or misleading and played upon the fears of the 
public, in asserting chiropractic treatment of the brain 
stem would treat conditions mentioned in various ads, 
were sufficient to give chiropractor ample notice of 
nature of charges against him; complaint specifically 
identified allegedly improper advertisements, identi-
fied where and when they were published, set forth 
statutory provisions they were alleged to have vio-
lated, and described why they were claimed to be in 
violation of the law. S.H.A. 225 ILCS 60/26. 
 
[28] Administrative Law and Procedure 15A 

456 
 
15A Administrative Law and Procedure 
      15AIV Powers and Proceedings of Administrative 
Agencies, Officers and Agents 
            15AIV(D) Hearings and Adjudications 
                15Ak456 k. Pleadings. Most Cited Cases  

 
Administrative complaints are not required to 

state the charges with the same precision, refinements, 
or subtleties as pleadings in a judicial proceeding. 
 
[29] Constitutional Law 92 3696 
 
92 Constitutional Law 
      92XXVI Equal Protection 
            92XXVI(E) Particular Issues and Applications 
                92XXVI(E)12 Trade or Business 
                      92k3681 Licenses and Regulation 
                          92k3696 k. Health care. Most Cited 
Cases  
     (Formerly 92k230.3(8.1)) 
 
 Constitutional Law 92 4286 
 
92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(G) Particular Issues and Applica-
tions 
                92XXVII(G)12 Trade or Business 
                      92k4266 Particular Subjects and Regu-
lations 
                          92k4286 k. Health care professionals. 
Most Cited Cases  
     (Formerly 92k287.2(5)) 
 
 Health 198H 220 
 
198H Health 
      198HI Regulation in General 
            198HI(B) Professionals 
                198Hk214 Disciplinary Proceedings 
                      198Hk220 k. Composition of board or 
panel. Most Cited Cases  
 

Legislature had a rational basis for structuring the 
Medical Disciplinary Board so as to permit physicians 
who were chiropractors to discipline by physicians 
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who were not chiropractors, and composition of 
Board, which was intended to reflect the relative 
number of each type of physician practicing in the 
state, was neither arbitrary nor discriminatory, so as to 
violate chiropractor's constitutional rights to due 
process and equal protection in pursuing his profes-
sion. U.S.C.A. Const.Amend. 14; S.H.A. 225 ILCS 
60/7. 
 
[30] Constitutional Law 92 1115 
 
92 Constitutional Law 
      92VII Constitutional Rights in General 
            92VII(B) Particular Constitutional Rights 
                92k1113 Liberty to Choose Occupation, 
Pursue Livelihood, or Enjoy Fruits of Labor 
                      92k1115 k. Rationality in general; rea-
sonableness in general. Most Cited Cases  
     (Formerly 92k88) 
 

Legislation infringing on the right to pursue a 
profession is examined under the rational basis test. 
 
[31] Constitutional Law 92 1055 
 
92 Constitutional Law 
      92VII Constitutional Rights in General 
            92VII(A) In General 
                92k1055 k. Reasonableness or rationality. 
Most Cited Cases  
     (Formerly 92k82(1)) 
 

Rational basis review of a statute is limited and 
highly deferential; under the rational basis test, a 
statute will be upheld if it bears a rational relationship 
to a legitimate legislative purpose and is neither arbi-
trary nor discriminatory. 
 
[32] Constitutional Law 92 2489 
 
92 Constitutional Law 

      92XX Separation of Powers 
            92XX(C) Judicial Powers and Functions 
                92XX(C)2 Encroachment on Legislature 
                      92k2485 Inquiry Into Legislative 
Judgment 
                          92k2489 k. Wisdom. Most Cited 
Cases  
     (Formerly 92k70.3(4)) 
 
 Constitutional Law 92 2497 
 
92 Constitutional Law 
      92XX Separation of Powers 
            92XX(C) Judicial Powers and Functions 
                92XX(C)2 Encroachment on Legislature 
                      92k2485 Inquiry Into Legislative 
Judgment 
                          92k2497 k. Use of best means avail-
able. Most Cited Cases  
     (Formerly 92k70.3(1)) 
 

Whether the course chosen by the legislature is 
wise or whether it is the best means to achieve the 
desired result is not a proper subject of judicial in-
quiry; it is for the legislature, and not the courts, to 
balance the advantages and disadvantages of the law's 
requirements. 
 
**1160 ***639 James E. Ryan and Lisa Madigan, 
Attorneys General, Springfield (Joel D. Bertocchi and 
Gary Feinerman, Solicitors General, and Paul Racette, 
Assistant Attorney General, Chicago, of counsel), for 
appellants. 
 
Earl L. Vuagniaux, Edwardsville, for appellee. 
 
Justice RARICK delivered the opinion of the court: 

*178 Dr. Thad Vuagniaux, a licensed chiropractic 
physician, was reprimanded by the Department of 
Professional Regulation (the Department) and fined 
the sum of $2,500 for violating the advertising provi-
sions set forth in section 26 of the Medical Practice 
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Act of 1987 (225 ILCS 60/26 (West 1998)). On ad-
ministrative review of the Department's decision, the 
circuit court of Madison County reversed. In so do-
ing, it found various sections of the Medical Practice 
Act, including section 26's advertising restrictions, to 
be unconstitutional and void. The Department ap-
pealed. Because the circuit court's judgment held 
statutes of the State of Illinois to be invalid, the appeal 
was taken directly to our court. 134 Ill.2d R. 302(a). 
For the reasons that follow, we affirm in part, reverse 
in part and remand for further proceedings. 
 

Although the record in this case is voluminous, 
the facts necessary to the disposition are straightfor-
ward. Thad Vuagniaux graduated from Logan Chiro-
practic College in 1993 and was licensed as a chiro-
practor by the State of Illinois in 1994. At all relevant 
times, Vuagniaux has maintained a practice in Madi-
son County, Illinois, located in the St. Louis, Missouri, 
metropolitan area. 
 

Two years after receiving his license, Vuagniaux 
published a series of advertisements for his practice in 
the St. Louis Post–Dispatch. The advertisements, 
which ran throughout 1996, appeared in editions of the 
paper circulated in Illinois. Each ad addressed a dif-
ferent ailment. The ailments discussed were migraine 
headaches, asthma, fibromyalgia, carpal tunnel syn-
drome, Crohn's Disease/irritable bowel syndrome, 
learning disorders, *179 “TMJ Dysfunction,” whip-
lash and vertebral subluxations, and Meniere's Dis-
ease/vertigo. 
 

Vuagniaux's ads described the causes and symp-
toms of the foregoing conditions and linked each of 
them to interference with the brain stem. The ads 
stated that a procedure termed “Specific Chiropractic” 
corrects or removes interference to the brain stem, 
enabling sufferers to recover normal function and 
achieve their “fullest health potential without the use 
of drugs or surgery.” 
 

**1161 ***640 Vuagniaux's ads publicized that 
he employed “Specific Chiropractic” in his practice. 
In fact, the first two ads represented that he was one of 
only two “Certified Brain Stem Specialists” in the St. 
Louis metropolitan area. Those ads included, under 
his photo, the notation that he is a “Kale Certified 
Brain Stem Specialist” and an officer of the “Kale 
International Research Council.” Vuagniaux's third ad 
deleted the references to his being certified or a spe-
cialist and indicated simply that he was one of only 
two “Specific Chiropractors” in the St. Louis area. The 
same claim appeared in the fourth ad, but was deleted 
from the fifth and all subsequent ads. 
 

Publication of Vuagniaux's ads elicited com-
plaints from other chiropractors. After investigating 
the matter, the Department initiated disciplinary pro-
ceedings against Vuagniaux pursuant to section 22 of 
the Medical Practice Act of 1987 (225 ILCS 60/22 
(West 1998)). The Department's complaint, which 
contained three counts, asked that Vuagniaux's license 
be suspended, revoked, or otherwise disciplined on the 
grounds that his ads violated the provisions of the 
Medical Practice Act governing advertising. 
 

Advertising by persons licensed under the Med-
ical Malpractice Act is subject to section 26 of the 
statute (225 ILCS 60/26 (West 1998)). Section 26 
permits licensees to advertise the availability of their 
professional services in the public media or on the 
premises where *180 the services are rendered. The 
statute provides, however, that any such advertising is 
limited to certain types of information. Information 
that may be published under the statute includes the 
licensee's “name, title, office hours, address and tel-
ephone number” (225 ILCS 60/26(a) (West 1998)); 
his “usual and customary fees for routine professional 
services” (225 ILCS 60/26(c) (West 1998)); his “ 
areas of specialization, including appropriate board 
certification or limitation of professional practice” 
(225 ILCS 60/26(b) (West 1998)); announcement of 
the “opening of, change of, absence from, or return to 
business” (225 ILCS 60/26(d) (West 1998)); an-
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nouncement of changes in professional licensed staff 
(225 ILCS 60/26(e) (West 1998)); and issuance of 
business or appointment cards (225 ILCS 60/26(f) 
(West 1998)). 
 

Counts I and III of the Department's complaint 
both charged violations of the foregoing provisions. 
Count III made a general allegation that Vuagniaux's 
ads all contravened the Medical Practice Act because 
they are “not limited in the information provided to the 
information permitted in [section 26].” Count I fo-
cused specifically on the ads representing Vuagniaux 
as a “Certified Brain Stem Specialist” and a “Kale 
Certified Brain Stem Specialist.” According to the 
Department, those ads violated the Act because the 
specialties identified in the ad were not legitimate. In 
the words of the complaint, “[t]here is no appropriate 
board certification as a Certified Brain Stem Specialist 
or a Kale Certified Brain Stem Specialist in Chiro-
practic medicine.” 
 

In addition to limiting the types of information a 
licensee may include in his advertising, section 26 of 
the Medical Practice Act also forbids a licensee from 
using statements in his advertising that contain “false, 
fraudulent, deceptive or misleading material or * * * 
statements which play upon the vanity or fears of the 
public.” 225 ILCS 60/26 (West 1998). Count II of the 
Department's *181 complaint was premised on that 
prohibition. It alleged that Vuagniaux's claims that 
chiropractic treatment of the brain stem will treat 
asthma, Meniere's disease, learning disorders and the 
other conditions mentioned in the various **1162 
***641 ads “are deceptive or misleading and play 
upon the fears of the public.” 
 

After the Department served Vuagniaux with its 
administrative complaint, Vuagniaux sought declara-
tory and injunctive relief from the circuit court of 
Madison County to prevent the disciplinary proceed-
ings against him from going forward. Vuagniaux's 
complaint, as amended, raised a variety of issues re-
garding the fairness and constitutionality of the pro-

cess by which chiropractors in Illinois are subject to 
discipline and the standards by which their conduct is 
judged. Among the claims he made were (1) that 
subjecting chiropractors to regulation by the Depart-
ment's Medical Disciplinary Board, which by statute 
includes but a single chiropractor among its seven 
voting members, denies chiropractors their rights to 
due process and equal protection, (2) that the adver-
tising provisions in section 26 of the Medical Practice 
Act are uncertain and vague, and the Department has 
failed to enact standards for assessing whether those 
provisions have been violated, (3) that the Department 
has failed to adopt meaningful rules of discovery, and 
(4) that the Department should not be allowed to limit 
the location of evidentiary hearings in disciplinary 
matters to Chicago and Springfield. 
 

At the same time he pursued this civil action, 
Vuagniaux vigorously contested various develop-
ments in the Department's disciplinary action against 
him. Among the actions he took was to move for 
exclusion of Dr. Lacy Cook, the sole chiropractic 
member of the Medical Disciplinary Board, from 
further participation in his case. Vuagniaux based that 
motion on claims that Cook would be prejudiced 
against him and the chiropractic theories *182 he 
followed. Although the administrative law judge as-
signed to the case found no actual prejudice by Cook, 
the administrative law judge granted Vuagniaux's 
motion and excluded Cook to avoid the appearance of 
prejudice. 
 

Once Cook was excluded from the case, the De-
partment moved for appointment of a “Special Chi-
ropractor” to the Medical Disciplinary Board so that 
the Board would include a chiropractic member when 
it considered Vuagniaux's case. The administrative 
law judge referred the motion to the Board for its 
consideration. The Board granted the motion and 
named Dr. Roger Pope, a doctor of chiropractic, to 
serve in Cook's place on the Board for the purposes of 
these proceedings. 
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Vuagniaux raised objections to Pope's appoint-
ment in both the disciplinary proceeding and the civil 
action. The principle basis for Vuagniaux's objection 
was that the Board's appointment violated the Medical 
Practice Act, which specifies that members of the 
Medical Disciplinary Board are “to be appointed by 
the Governor by and with the advice and consent of 
the Senate.” 225 ILCS 60/7(A) (West 1998). 
Vuagniaux further claimed that the appointment 
would infringe on his right to confront and 
cross-examine witnesses. 
 

Vuagniaux's objection to Pope's inclusion on the 
Board went unheeded. A motion he filed in the ad-
ministrative proceeding for judgment on the pleadings 
or, in the alternative, to dismiss, was denied. 
Vuagniaux then moved for a preliminary injunction in 
his civil action. When that motion was also denied, an 
administrative hearing on the Department's discipli-
nary complaint was convened. The hearing took place 
over a series of dates during the summer of 1998. In 
the course of the hearing, the administrative law judge 
allowed the Department to delete from count II of its 
complaint the allegations pertaining to whiplash and 
vertebral subluxations. Experts witnesses were called 
by both sides, and Vuagniaux testified on his own 
behalf. 
 

**1163 ***642 *183 Following the hearing, the 
administrative law judge issued her findings and 
recommendations in accordance with section 35 of the 
Medical Practice Act (225 ILCS 60/35 (West 1998)). 
The administrative law judge concluded that the De-
partment had proved all three counts of its complaint 
by clear and convincing evidence and recommended 
to the Medical Disciplinary Board that Vuagniaux be 
fined the sum of $2,500. The Medical Disciplinary 
Board adopted the administrative law judge's findings 
of fact and conclusions of law. It also agreed with the 
administrative law judge's recommendation that 
Vuagniaux be fined $2,500. Unlike the administrative 
law judge, however, the Board believed that the sanc-
tions imposed on Vuagniaux should also include a 

reprimand. The Board's recommendation, made with 
the concurrence of five members, including the spe-
cially appointed chiropractor, Pope, was adopted by 
the Department's director. In an order signed by the 
director and dated December 16, 1998, the Depart-
ment reprimanded Vuagniaux's license and ordered 
him to pay a $2,500 fine. 
 

Vuagniaux sought administrative review of the 
Department's decision pursuant to article III of the 
Code of Civil Procedure (the Administrative Review 
Law) (735 ILCS 5/3–101 et seq. (West 1998)) in the 
circuit court of Madison County. On Vuagniaux's 
motion, the circuit court subsequently consolidated 
that action with Vuagniaux's suit for declaratory and 
injunctive relief and allowed Vuagniaux to make 
various amendments to his complaint for declaratory 
and injunctive relief. Following those amendments, 
the Department moved for summary judgment against 
Vuagniaux on his suit for a declaratory judgment and 
injunction. As grounds for its motion, the Department 
argued that where, as here, the Administrative Review 
Law is applicable and provides a remedy, the circuit 
court may not redress a party's grievance through *184 
any other type of action. The circuit court found this 
argument to be meritorious, granted the Department's 
motion for summary judgment, and dismissed 
Vuagniaux's complaint for declaratory and injunctive 
relief with prejudice. 
 

The proceedings for administrative review re-
mained pending. Vuagniaux was allowed to amend his 
complaint for administrative review to include a 
number of different claims, including claims he had 
previously asserted in his action for declaratory and 
injunctive relief. Following a hearing, the circuit court 
entered an order setting aside the Department's deci-
sion and dismissing the Department's complaint 
against Vuagniaux. The court gave numerous reasons 
for reaching that decision. Among these were that 
appointment of Dr. Pope to replace Dr. Cook on the 
Medical Disciplinary Board was not authorized by law 
and was unconstitutional, that the statutory composi-
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tion of the Board violates due process and equal pro-
tection, that the Department's administrative com-
plaint was defective, that the Department had failed to 
properly prove its case against Vuagniaux, and that the 
provisions of the Medical Practice Act regulating 
advertising are unconstitutionally vague and violate 
“Vuagniaux's right to engage in free commercial and 
educational speech.” This appeal by the Department 
followed. 
 

The Department took its appeal directly to us 
based on the circuit court's determination that provi-
sions of the Medical Practice Act were invalid. See 
134 Ill.2d R. 302(a). Although the constitutionality of 
those provisions has been the focus of the parties' 
arguments in our court, a fundamental principle of 
judicial decisionmaking is that questions regarding the 
constitutionality of statutes should be considered 
“only where essential to the disposition of **1164 
***643 a case, i.e., where the case cannot be deter-
mined on other grounds.” Bonaguro v. County Offic-
ers Electoral Board, 158 Ill.2d 391, 396, 199 Ill.Dec. 
659, 634 N.E.2d 712 (1994). Having reviewed the 
*185 record and the applicable law, we have con-
cluded that the disciplinary action undertaken by the 
Department in this case suffered from a basic flaw 
which rendered its decision invalid for reasons 
wholly unrelated to the constitutionality of the Medi-
cal Practice Act. 
 

[1] The problem with the proceedings is that the 
Medical Disciplinary Board, the administrative body 
charged with enforcing the provisions of the Act per-
taining to discipline, was not properly constituted 
when it considered Vuagniaux's case on the merits and 
recommended that his license be disciplined. It was 
improperly constituted because it included Pope, the 
chiropractor appointed by the Board to replace Cook 
after Cook was excluded from further participation in 
the case by the administrative law judge. As 
Vuagniaux has consistently argued, and as the circuit 
court correctly determined, Pope's appointment was 
impermissible because the Board had no statutory or 

constitutional authority to make it. 
 

The Medical Practice Act plainly provides that all 
members of the Medical Disciplinary Board are “to be 
appointed by the Governor by and with the advice and 
consent of the Senate.” 225 ILCS 60/7(A) (West 
1998). There is no situation under the Act where an-
yone other than the Governor, by and with the advice 
and consent of the Senate, may appoint a person to be 
a member of the Board. Upon expiration of the Board 
members' terms, their successors must be appointed 
by the Governor by and with the consent of the Senate. 
If a vacancy occurs before the expiration of a Board 
member's term, it is the Governor, by and with the 
advice and consent of the Senate, who is authorized to 
fill the vacancy. 225 ILCS 60/7(B) (West 1998). 
 

There are two circumstances in which the Gov-
ernor can take action with regard to Board members 
without involving the Senate. The first is where the 
Board has recommended that a member be removed 
for misfeasance, *186 malfeasance, or wilful neglect 
of duty. In such a case, the Governor may remove the 
offending member on his own, after notice and a 
public hearing, unless the member expressly waives 
the right to such notice and hearing in writing. 225 
ILCS 60/7(B) (West 1998). The second is where a 
vacancy occurs while the Senate is in recess. There, 
the basic constitutional provisions governing recess 
appointments apply and the Governor is authorized to 
“make a temporary appointment until the next meeting 
of the Senate, when he shall make a nomination to fill 
such office.” Ill. Const.1970, art. V, § 9. 
 

[2] While participation by the Senate is unnec-
essary in the foregoing situations, participation by the 
Governor is always required. Neither the Medical 
Practice Act nor the Illinois Constitution of 1970 
permit appointment or involuntary removal of Board 
members without gubernatorial action. As an admin-
istrative agency, the Medical Disciplinary Board is 
and was constrained by these limitations. It has no 
general or common law authority. The only powers it 
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possesses are those granted to it by the legislature, and 
any action it takes must be authorized by statute. 
Business & Professional People for the Public Interest 
v. Illinois Commerce Comm'n, 136 Ill.2d 192, 243–44, 
144 Ill.Dec. 334, 555 N.E.2d 693 (1989). 
 

Because the Board had no authority to appoint 
Pope, it was not lawfully constituted at the time it 
recommended that Vuagniaux be reprimanded and 
fined. The Department's decision, which was based on 
the Board's recommendation, is therefore **1165 
***644 invalid and cannot be given effect. 
See   Gilchrist v. Human Rights Comm'n, 312 
Ill.App.3d 597, 603, 245 Ill.Dec. 484, 728 N.E.2d 566 
(2000). 
 

[3][4] Unlike the administrative body whose de-
cision was challenged in Daniels v. Industrial 
Comm'n, 201 Ill.2d 160, 266 Ill.Dec. 864, 775 N.E.2d 
936 (2002), the Department makes no claim that its 
decision can be legitimized on the grounds that Pope 
was a de facto officer. Under the de facto officer 
doctrine, a *187 person actually performing the duties 
of an office under color of title is considered to be an 
officer de facto, and his acts as such an officer are 
valid so far as the public or third parties who have an 
interest in them are concerned. People ex rel. Chil-
licothe Township v. Board of Review, 19 Ill.2d 424, 
426, 167 N.E.2d 553 (1960). Pursuant to the doctrine, 
litigants may not assert collateral challenges to the 
officer's qualifications to hold office as a means of 
contesting the legality of the officer's acts. Daniels v. 
Industrial Comm'n, 201 Ill.2d at 174, 266 Ill.Dec. 864, 
775 N.E.2d 936 (McMorrow, J., specially concurring, 
joined by Freeman, J.). 
 

[5] The case before us does not involve the effects 
of an officer's acts on a member of the public or a third 
party, and the officer's qualifications to act are not 
being contested in a collateral proceeding. The chal-
lenge to Pope's authority to act as a member of the 
Board was raised in the proceeding in which Pope was 
appointed, at the time the appointment was made, by a 

doctor whose case was directly affected by the ap-
pointment, to the tribunal responsible for considering 
the disciplinary charges against the doctor, and before 
the tribunal considered the doctor's case on the merits 
or made its recommendations. The de facto officer 
doctrine is therefore inapplicable. 
 

[6][7][8] In attempting to justify Pope's ap-
pointment, the Department does not dispute that the 
Medical Practice Act contains no provisions author-
izing its actions. It argues, however, that the Board has 
implicit authority to make temporary appointments for 
a particular case where a permanent Board member is 
excluded from participating or voluntarily recuses 
himself. This argument is untenable. As discussed 
earlier in this opinion, administrative bodies such as 
the Board are creatures of statute and possess no 
general or common law powers. Any power or au-
thority claimed by an administrative agency must find 
its source within the provisions of the *188 statute by 
which the agency was created. The agency's authority 
must either arise from the express language of the 
statute or “devolve by fair implication and intendment 
from the express provisions of the [statute] as an in-
cident to achieving the objectives for which the 
[agency] was created.” Schalz v. McHenry County 
Sheriff's Department Merit Comm'n, 113 Ill.2d 198, 
202–03, 100 Ill.Dec. 553, 497 N.E.2d 731 (1986). 
 

There being no explicit statutory authorization for 
the Board to appoint replacement members when one 
of its existing members cannot hear a case, the ap-
pointment of Pope can be upheld under the foregoing 
standard only if authority for such an appointment can 
fairly be implied from the express provisions of the 
Medical Practice Act as an incident to achieving the 
objectives for which the Board was created. In our 
view, no such implication can be made. 
 

[9] By statute, only four of the Board's seven 
voting members are needed for a quorum, and vacan-
cies in the membership of the Board “shall not impair 
the right of a quorum to exercise all the rights and 
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perform all the duties of the * * * Board.” 225 ILCS 
60/7(E) (West 1998). If the **1166 ***645 Board 
may continue to conduct its work with a vacancy, it 
may surely continue its work where, as here, a par-
ticular Board member is for some reason unable to 
participate in a particular matter. Its power to function 
is no more impeded than ours is when one of our 
members is unable to take part in the consideration 
and disposition of a case. Just as the absence of one of 
our members due to disqualification or recusal does 
not entitle us to bypass the normal judicial selection 
mechanism and invite another judge from another 
court to join us temporarily, the removal of a Board 
member from participation in a specific disciplinary 
action does not empower the remaining Board mem-
bers to sidestep the statutory nomination and confir-
mation process and invite *189 another doctor to join 
them as a substitute. We therefore do not believe that 
the power to appoint temporary Board members can 
fairly be implied from the Medical Practice Act as an 
incident to achieving the Board's statutory purposes. 
 

[10] Having concluded that Pope's appointment 
exceeded the Board's statutory and constitutional 
authority and that the decision of the Department 
based on the recommendation of the improperly 
constituted Board cannot stand, we agree with the 
circuit court that the Department's decision to fine 
Vuagniaux and reprimand his license must be set 
aside. Unlike the circuit court, however, we believe 
that the appropriate remedy in this case is to remand 
the matter to the Department for reconsideration by a 
legally constituted Board. See Daniels v. Industrial 
Comm'n, 201 Ill.2d 160, 266 Ill.Dec. 864, 775 N.E.2d 
936 (2002); Gilchrist v. Human Rights Comm'n, 312 
Ill.App.3d 597, 245 Ill.Dec. 484, 728 N.E.2d 566 
(2000) (causes remanded to administrative agencies 
for new hearings when original agency decisions were 
found to have been made by or with the participation 
of public officers whose appointments were not au-
thorized by statute). 
 

[11] In ordering a remand for further proceedings 

by the Department, we hasten to add that the unau-
thorized appointment of Pope does not render the 
entire disciplinary proceeding a nullity. It merely 
invalidates the actions taken by the Department fol-
lowing Pope's appointment to the Board. Because the 
Board's initial decision to pursue charges against 
Vuagniaux preceded Pope's participation on the 
Board, it is unaffected. Because the evidentiary hear-
ings regarding those charges followed Pope's ap-
pointment, however, they are invalid and are to be 
disregarded. If the Department still wishes to pursue 
disciplinary charges against Vuagniaux, it must afford 
him the opportunity for a new set of hearings. 
 

Our decision to afford Vuagniaux such relief 
eliminates*190 the need for us to address issues re-
garding the sufficiency of the evidence presented by 
the Department in the original proceedings or the 
procedural rulings made there. It also renders prema-
ture consideration of whether the advertising provi-
sions of the Medical Practice Act violate rights to free 
speech guaranteed by the first amendment to the 
United States Constitution (U.S. Const., amend. I) and 
corresponding protections under the Constitution of 
Illinois. 
 

[12][13] Whether governmental restrictions on 
advertising by medical professionals contravene the 
first amendment is judged by the standards governing 
commercial speech. See Desnick v. Department of 
Professional Regulation, 171 Ill.2d 510, 216 Ill.Dec. 
789, 665 N.E.2d 1346 (1996); Snell v. Department of 
Professional Regulation, 318 Ill.App.3d 972, 252 
Ill.Dec. 418, 742 N.E.2d 1282 (2001). Restrictions on 
commercial speech are analyzed under the test set 
forth in **1167***646Central Hudson   Gas & Elec-
tric Corp. v. Public Service Comm'n, 447 U.S. 557, 
566, 100 S.Ct. 2343, 2351, 65 L.Ed.2d 341, 351 
(1980). A court first asks whether the commercial 
speech concerns unlawful activity or is misleading. If 
the answer to that question is in the affirmative, the 
speech is not protected by the first amendment. If the 
answer is in the negative, that is, if the speech con-
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cerns lawful activity and is not misleading, the court 
next asks whether the asserted governmental interest 
in regulating the speech is substantial. If the interest is 
substantial, the court must determine whether the 
regulation directly advances the governmental interest 
asserted. The court must also assess whether the reg-
ulation is more extensive than necessary to serve the 
governmental interest. Thompson v. Western States 
Medical Center, 535 U.S. 357, 367–69, 122 S.Ct. 
1497, 1504, 152 L.Ed.2d 563, 573 (2002). 
 

[14] When analyzing challenges to a regulation's 
constitutionality based on the first amendment, courts 
differentiate between an as-applied challenge and an 
overbreadth *191 challenge. An as-applied challenge 
asserts that the particular acts which gave rise to the 
litigation fall outside what a properly drawn regulation 
could cover. An overbreadth challenge, on the other 
hand, attacks a regulation's facial validity, enabling 
persons to whom a statute may constitutionally be 
applied to challenge the statute on the ground that it 
may conceivably be applied unconstitutionally to 
others in situations not before the court. Desnick v. 
Department of Professional Regulation, 171 Ill.2d at 
519–20, 216 Ill.Dec. 789, 665 N.E.2d 1346. 
 

[15][16] The overbreadth challenge is not avail-
able to plaintiffs contesting the validity of a statute 
regulating commercial speech. Board of Trustees of 
the State University of New York v. Fox, 492 U.S. 469, 
109 S.Ct. 3028, 106 L.Ed.2d 388 (1989). That is so 
because commercial speech is considered “more 
hardy, less likely to be ‘chilled,’ and not in need of 
surrogate litigators.” Board of Trustees of the State 
University of New York, 492 U.S. at 481, 109 S.Ct. at 
3035, 106 L.Ed.2d at 404. Accordingly, any party 
challenging the constitutionality of a restriction on 
commercial speech must normally demonstrate his 
standing by first showing that his particular conduct is 
protected under the first amendment. Desnick v. De-
partment of Professional Regulation, 171 Ill.2d at 520, 
216 Ill.Dec. 789, 665 N.E.2d 1346. 
 

[17] Such a showing necessarily requires a de-
veloped factual record. No such record can be said to 
exist here. Having been generated following the 
Board's unlawful appointment of Pope, the present 
record and findings of fact are a nullity. Before the 
Department can discipline Vuagniaux, new hearings 
must conducted, and the matter must be taken up 
again, this time by a lawfully constituted Board. Until 
that occurs and valid findings of fact are issued, we 
have no basis for evaluating whether enforcement of 
the advertising provisions against Vuagniaux would 
violate his rights to free speech. 
 

[18] In addition to challenging the advertising 
provisions *192 under the first amendment, 
Vuagniaux asserts that they are unconstitutionally 
vague. The vagueness arguments Vuagniaux raises 
appear to turn, in large part, on the particular facts of 
this case. To that extent, their resolution must await 
new hearings on remand, just as with his first 
amendment challenges. We note, however, that 
Vuagniaux also purports to advance a facial challenge 
to the advertising provisions. 
 

[19][20] Statutes regulating commercial speech 
are subject to attack on the grounds that they are un-
constitutional on their face, not simply as applied, 
where the **1168 ***647 constitutional challenge is 
based on vagueness. Jacobs v. Florida Bar, 50 F.3d 
901, 907 (11th Cir.1995); see, e.g., Posadas de Puerto 
Rico Associates v. Tourism Co. of Puerto Rico, 478 
U.S. 328, 106 S.Ct. 2968, 92 L.Ed.2d 266 (1986). The 
vagueness doctrine is founded on considerations of 
due process. As a matter of due process, a law is void 
if it is so vague that persons “ ‘of common intelligence 
must necessarily guess at its meaning and differ as to 
its application.’ ” Ardt v. Illinois Department of Pro-
fessional Regulation, 154 Ill.2d 138, 157, 180 Ill.Dec. 
713, 607 N.E.2d 1226 (1992), quoting Connally v. 
General Construction Co., 269 U.S. 385, 391, 46 S.Ct. 
126, 127, 70 L.Ed. 322, 328 (1926). 
 

In Ardt v. Illinois Department of Professional 
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Regulation, 154 Ill.2d 138, 180 Ill.Dec. 713, 607 
N.E.2d 1226, this court considered the void for 
vagueness doctrine in a disciplinary action brought 
against a dentist for violation of the advertising pro-
visions of the Dental Practice Act. We held there that a 
statute does not violate the due process clauses of the 
United States or Illinois Constitution on grounds of 
vagueness if it is explicit enough to serve as a guide to 
those who must comply with it. Because we concluded 
that the advertising provisions at issue in the case and 
the regulations promulgated in connection with them 
provided dentists sufficient guidance to enable them to 
avoid advertising prohibited information, we found 
that *193 the challenged provisions were not uncon-
stitutionally vague. Ardt v. Illinois Department of 
Professional Regulation, 154 Ill.2d at 157, 180 
Ill.Dec. 713, 607 N.E.2d 1226. 
 

[21][22][23][24] The portion of the advertising 
provisions attacked by Vuagniaux as facially invalid 
under the void-for-vagueness doctrine in this case is 
section 26(b) of the Medical Practice Act, which 
permits doctors to include in their advertising infor-
mation pertaining to their “areas of specialization, 
including appropriate board certification or limitation 
of professional practice.” 225 ILCS 60/26(b) (West 
1998). Vuagniaux takes issue with this statute because 
it does not define the phrase “appropriate board certi-
fication” or include a list of certifications considered 
to be appropriate. Although the circuit court was 
persuaded by Vuagniaux's argument, its decision 
enjoys no deference on appeal. We consider de novo 
whether a statute is constitutional. In undertaking our 
review, we presume that statutory enactments are 
constitutional. The burden is on the party challenging 
the statute to clearly establish any constitutional in-
validity. The burden is a formidable one, and this court 
will uphold a statute's validity whenever it is reason-
ably possible to do so. People ex rel. Lumpkin v. 
Cassidy, 184 Ill.2d 117, 123, 234 Ill.Dec. 389, 703 
N.E.2d 1 (1998). 
 

[25][26] Due process does not mandate absolute 

standards or mathematical precision in the formulation 
of statutory enactments. Although it does require that 
a regulation not be vague, indefinite or uncertain, the 
doctrine recognizes that different situations require 
different levels of specificity. A regulation need not be 
more specific than is possible under the circumstanc-
es. People v. Izzo, 195 Ill.2d 109, 114, 253 Ill.Dec. 
425, 745 N.E.2d 548 (2001). 
 

Section 26(b) of the Medical Practice Act, the 
provision challenged by Vuagniaux as vague, pertains 
to physicians. “Board certification” is a standard and 
widely used term in the practice of medicine. For a 
physician to be *194 “board certified” is commonly 
understood to mean that he has passed an examination 
administered by a medical specialty board, has ful-
filled all requirements of that board for certification as 
a specialist, and has been certified by the board as a 
specialist. See 1 Schmidt, Attorneys' Dictionary of 
Medicine**1169 ***648 12 (Cum.Supp.2002). Sec-
tion 26(b)'s use of the word “appropriate” in connec-
tion with “board certification” does not add any am-
biguity to the term. Section 26(b) pertains to adver-
tising of the physician's area of specialization. When 
the statute says that a physician may include “appro-
priate board certification” in his ads, it means simply 
that he may make mention of whatever board certifi-
cation he has received that is relevant to the particular 
area of specialization he is advertising. 
 

The Medical Practice Act governs different types 
of physicians engaged in a spectrum of specialties 
whose standards are administered by a variety of dif-
ferent medical boards. The statute's generic reference 
to board certifications without specifying each par-
ticular board or each particular type of certification is 
a reflection of this situation. Enumeration of every 
possible board certification would be cumbersome. It 
could also prove unduly restrictive, preventing doctors 
in new or emerging specialties from advertising le-
gitimate board certifications that had not yet made it 
onto the officially prescribed list. 
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We note, moreover, that there is nothing to indi-
cate that the present statutory and regulatory scheme is 
proving difficult to follow or administer. To our 
knowledge, the only physician to have run afoul of the 
advertising provision on “board certification” is 
Vuagniaux. Considering that the “brain stem special-
ist” certification Vuagniaux claimed in his ads was not 
bestowed by any medical board, but came instead 
from the educational institution where Vuagniaux 
learned the technique, it is *195 difficult for us to see 
how he could reasonably have been misled into the 
thinking that his certification qualified as an “appro-
priate board certification” under the statute. A defini-
tive answer as to whether the provision was vague as 
applied to him must, of course, await the new pro-
ceedings following remand. At this point, however, it 
is clear that Vuagniaux cannot meet his burden of 
showing that the statute is void for vagueness on its 
face. 
 

The circuit court's judgment presents two addi-
tional questions whose resolution remains necessary 
in light of our decision to remand for further pro-
ceedings. The first concerns disposition of a motion to 
dismiss filed by Vuagniaux during the disciplinary 
action. The circuit court concluded that counts II and 
III of the Department's complaint were insufficient as 
a matter of law and that Vuagniaux's motion for 
judgment on the pleadings or to dismiss should have 
been granted at the administrative level because those 
counts “did not set forth facts informing [Vuagniaux] 
wherein his ads violated the applicable law.” 
 

[27][28] We cannot sustain that ruling. Adminis-
trative complaints are not required to state the charges 
with the same precision, refinements, or subtleties as 
pleadings in a judicial proceeding. Abrahamson v. 
Illinois Department of Professional Regulation, 153 
Ill.2d 76, 93, 180 Ill.Dec. 34, 606 N.E.2d 1111 (1992). 
Section 10–25(a)(4) of the Illinois Administrative 
Procedure Act (5 ILCS 100/10–25(a)(4) (West 1998)), 
which is adopted by and incorporated into the Medical 
Practice Act (225 ILCS 60/47 (West 1998)), provides 

that “[e]xcept where a more detailed statement is 
otherwise provided for by law,” the notice served on a 
party in a contested case shall include “a short and 
plain statement of the matters asserted, the conse-
quences of a failure to respond, and the official file or 
other reference number.” 5 ILCS 100/10–25(a)(4) 
(West 1998). No additional specificity is mandated by 
the Medical Practice Act itself. *196 It requires simply 
that the Department notify the accused doctor in 
writing of the charges made and the **1170 ***649 
time and place where the hearing on the charges will 
be conducted, that it direct the doctor to file his written 
answer to the charges under oath within a specified 
time, and that it advise the doctor that if he fails to file 
such an answer, a default will be taken against him and 
his license will be subject to such disciplinary action 
as the Department may deem proper. 225 ILCS 60/36 
(West 1998). 
 

In applying these provisions, the courts have held 
that charges filed before an administrative agency 
“need only be drawn sufficiently so that the alleged 
wrongdoer is reasonably apprised of the case against 
him to intelligently prepare his defense.” See Siddiqui 
v. Department of Professional Regulation, 307 
Ill.App.3d 753, 757, 240 Ill.Dec. 736, 718 N.E.2d 217 
(1999). The complaint filed against Vuagniaux met 
that standard. It specifically identified the allegedly 
improper advertisements, identified where and when 
they were published, set forth the statutory provisions 
they were alleged to have violated, and described why 
they were claimed to be in violation of the law. These 
allegations provided Vuagniaux with ample notice of 
the nature of the charges against him. If Vuagniaux 
was in any way impaired in his ability to defend 
himself, it is not apparent in the materials we have 
before us. The complaint is therefore not subject to 
dismissal on the pleadings. 
 

[29] The final aspect of the circuit court's judg-
ment we must address before the matter is remanded is 
its determination that the disciplinary mechanism 
established by the Medical Practice Act violates con-
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stitutional rights to due process and equal protection 
because it subjects physicians who are chiropractors to 
discipline by physicians who are not chiropractors. 
According to Vuagniaux, only chiropractors should be 
permitted to stand in judgment of other chiropractors. 
Because the Medical *197 Practice Act calls for the 
Disciplinary Board to include only one chiropractor 
among its seven voting members (see 225 ILCS 
60/7(A) (West 1998)), Vuagniaux contends that the 
law is inherently flawed and that the Board, as con-
stituted under the law, should not be permitted to take 
disciplinary action against him. 
 

[30] In challenging the statutory composition of 
the Disciplinary Board, Vuagniaux asserts no first 
amendment claims. The infringement claimed is on 
his ability to pursue his profession, not his freedom of 
speech. Legislation infringing on the right to pursue a 
profession is examined under the rational basis test. 
Potts v. Illinois Department of Registration & Educa-
tion, 128 Ill.2d 322, 330, 131 Ill.Dec. 584, 538 N.E.2d 
1140 (1989). 
 

[31] Rational basis review is limited and “ ‘highly 
deferential.’ ” Arangold Corp. v. Zehnder, 204 Ill.2d 
142, 147, 272 Ill.Dec. 600, 787 N.E.2d 786 (2003), 
quoting Committee for Educational Rights v. Edgar, 
174 Ill.2d 1, 33, 220 Ill.Dec. 166, 672 N.E.2d 1178 
(1996). Under the rational basis test, a statute will be 
upheld if it bears a rational relationship to a legitimate 
legislative purpose and is neither arbitrary nor dis-
criminatory. Potts v. Illinois Department of Registra-
tion & Education, 128 Ill.2d at 330, 131 Ill.Dec. 584, 
538 N.E.2d 1140. 
 

Vuagniaux assails the composition of the Disci-
plinary Board on the grounds that it prevents chiro-
practors from being judged by their peers and subjects 
them to discipline by doctors who do not understand 
their work and are prejudiced against them. We disa-
gree. While chiropractors may once have been ostra-
cized by certain segments of the medical community, 
the Medical Practice Act treats them as full and equal 

members of the medical profession. Under the law, 
those holding the **1171 ***650 degree of doctor of 
chiropractic possess precisely the same professional 
stature as those holding degrees as doctors of medicine 
or doctors of osteopathy. All are regarded as physi-
cians. Although more of the physicians on the *198 
Disciplinary Board are doctors of medicine, the record 
in this case indicates that the apportionment of mem-
bership on the Disciplinary Board was intended to 
reflect the relative number of each type of physician 
practicing in the state. Medical doctors outnumber 
chiropractors on the Board simply because medical 
doctors outnumber chiropractors in the profession. It 
is a matter of proportional representation, not 
antichiropractic prejudice. 
 

The physicians on the Disciplinary Board who are 
doctors of medicine may not be conversant with the 
methods and practices employed by physicians who 
are doctors of chiropractic. Likewise, physicians who 
are chiropractors will not normally be knowledgeable 
about the methods and practices employed by physi-
cians who are doctors of medicine. The law under-
stands this, just as it understands that practitioners in 
one speciality of medicine or chiropractic may know 
little of the work of practitioners in another specialty. 
That is why it does not restrict members of the Disci-
plinary Board to reliance on their personal training and 
experience in judging fellow physicians. Under the 
Medical Practice Act and the regulations enacted in 
accordance with that Act, provision is made for full 
hearings in contested cases where experts in the rele-
vant field can testify, as they were called to testify in 
this case. Through relevant expert testimony, Board 
members can obtain the specialized knowledge 
needed to assess a particular case, just as jurors are 
educated and guided by expert testimony in complex 
civil and criminal matters. 
 

Under these circumstances, we believe that the 
legislature had a rational basis for structuring the 
Disciplinary Board the way it did and that the com-
position of the Board is neither arbitrary nor discrim-
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inatory. While Vuagniaux asserts that the disciplinary 
system would work better and achieve superior results 
if only medical doctors could consider charges against 
medical *199 doctors and only chiropractors could 
consider charges against chiropractors, his arguments 
are purely theoretical. They also present their own set 
of problems. For example, if disciplinary action 
against a physician could only be conducted by other 
physicians with his same training and background, as 
Vuagniaux urges, one might be required to similarly 
conclude that specialists within each of the basic 
physician groups could only be subject to discipline 
by physicians who practiced the same specialty. If that 
were so, numerous additional disciplinary boards 
would be necessary to accommodate all the different 
specialties. Bureaucracy would proliferate. 
 

[32] Regardless of the relative merits of the sys-
tem proposed by Vuagniaux, however, such consid-
erations are of no consequence in evaluating the law in 
its present form. The legislature is presumed to have 
investigated the question and ascertained what is best 
for the good of the medical profession and for the 
good of the people among whom medical profession-
als practice. Whether the course chosen by the legis-
lature is wise or whether it is the best means to achieve 
the desired result is not a proper subject of judicial 
inquiry. It is for the legislature, and not the courts, to 
balance the advantages and disadvantages of the law's 
requirements. Potts v. Illinois Department of Regis-
tration & Education, 128 Ill.2d at 333, 131 Ill.Dec. 
584, 538 N.E.2d 1140. 
 

**1172 ***651 For the foregoing reasons, the 
judgment of the circuit court is affirmed in part and 
reversed in part, and the cause is remanded to the 
Department for further proceedings consistent with 
this opinion. 
 

Affirmed in part and reversed in part; cause re-
manded. 
 

Chief Justice McMORROW, dissenting: 
Although neither party has raised the issue, this 

court has an obligation to consider, sua sponte, its 
jurisdiction over the present appeal. See, e.g., 
*200People v. Fuller, 187 Ill.2d 1, 7, 239 Ill.Dec. 582, 
714 N.E.2d 501 (1999). Because I conclude that we do 
not have jurisdiction under Trent v. Winningham, 172 
Ill.2d 420, 217 Ill.Dec. 741, 667 N.E.2d 1317 (1996), 
and   Hearne v. Illinois State Board of Education, 185 
Ill.2d 443, 236 Ill.Dec. 12, 706 N.E.2d 886 (1999), I 
respectfully dissent. 
 

In Trent, the plaintiff, Barbara Trent, sought ret-
roactive child support from the father of her child 
under section 14(b) of the Illinois Parentage Act of 
1984 (750 ILCS 45/14(b) (West 1992)). The trial court 
denied Trent's claim for support, holding that she was 
not entitled to the support, that the claim was 
time-barred and, in the alternative, that section 14(b) 
was unconstitutional. Trent, 172 Ill.2d at 422, 217 
Ill.Dec. 741, 667 N.E.2d 1317. Trent appealed to this 
court, asserting that a direct appeal was appropriate 
under Supreme Court Rule 302(a) (134 Ill.2d R. 
302(a)) because section 14(b) had been held uncon-
stitutional. 
 

This court did not reach the merits of Trent's 
claim for support. Instead, after examining our juris-
diction sua sponte, we concluded that the circuit 
court's constitutional ruling could not serve as a basis 
for direct review under Rule 302(a) because the circuit 
court had also denied the plaintiff relief on alternative, 
nonconstitutional grounds. In so holding, we noted 
that when a judgment of the circuit court is based upon 
a finding that legislation is unconstitutional, Rule 
302(a) mandates the parties to bypass the normal 
appellate process and proceed directly to this court. 
We explained that this direct review process becomes 
problematic when the judgment of the circuit court 
contains alternative, nonconstitutional grounds, as this 
court is then compelled to consider issues it might 
otherwise decline to address “in deference to our ap-
pellate court where the issues would have been re-
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viewable as a matter of right.” Trent, 172 Ill.2d at 426, 
217 Ill.Dec. 741, 667 N.E.2d 1317. We also noted that 
when a circuit court holds legislation unconstitutional, 
the stability of the legal system is undermined. We 
admonished courts “not to compromise that stability 
in the first place by declaring*201 legislation uncon-
stitutional when the particular case does not require 
it,” i.e., when alternative, nonconstitutional grounds 
can resolve the case. Trent, 172 Ill.2d at 425, 217 
Ill.Dec. 741, 667 N.E.2d 1317. 
 

Because the circuit court in Trent had denied 
plaintiff relief on two, nonconstitutional grounds, the 
constitutional holding was not necessary for the res-
olution of the case. Based on the concerns noted 
above, we concluded that Rule 302(a) jurisdiction was 
improper. Trent, 172 Ill.2d at 426, 217 Ill.Dec. 741, 
667 N.E.2d 1317. We vacated the circuit court's order 
and remanded the cause to the circuit court with in-
structions to enter a new, modified order, without the 
holding that section 14(b) was unconstitutional. Trent, 
172 Ill.2d at 427, 217 Ill.Dec. 741, 667 N.E.2d 1317. 
 

Our decision in Trent was reaffirmed in Hearne. 
In Hearne, a Chicago school- teacher who had been 
dismissed by the board of education filed suit in the 
circuit court contesting his dismissal. Upon adminis-
trative review, the circuit court set aside the dismissal, 
finding that the weight **1173 ***652 of the evidence 
supported reinstatement. Hearne, 185 Ill.2d at 451, 
236 Ill.Dec. 12, 706 N.E.2d 886. However, the court 
also held a portion of the Illinois School Code un-
constitutional and ordered the teacher reinstated on 
this alternative basis as well. Hearne, 185 Ill.2d at 
451–52, 236 Ill.Dec. 12, 706 N.E.2d 886. The school 
board filed a motion to reconsider in which it argued 
that, under Trent, the circuit court should not have 
reached the constitutional claim. Hearne, 185 Ill.2d at 
452, 236 Ill.Dec. 12, 706 N.E.2d 886. The circuit court 
denied the motion, stating that it was appropriate to 
reach the constitutional question in order to correct a 
“fundamentally unfair” process created by the legis-
lation and to relieve other courts from the burden of 

having to interpret a “vague and ambiguous statute.” 
Hearne, 185 Ill.2d at 452, 236 Ill.Dec. 12, 706 N.E.2d 
886. Based on the finding of unconstitutionality, direct 
appeal was sought in this court under Rule 302(a). 
 

Applying our holding in Trent, we concluded that 
the *202 circuit court's constitutional ruling did not 
provide a proper basis for direct review. We expressly 
rejected the circuit court's rationale for reaching the 
constitutional issue, noting that the circuit court's 
constitutional ruling granted the teacher “additional 
and alternative relief” which was “not necessary to 
resolve plaintiff's claim for administrative review.” 
Hearne, 185 Ill.2d at 456, 236 Ill.Dec. 12, 706 N.E.2d 
886. As in Trent, we remanded the cause to the circuit 
court with instructions to vacate its order. We further 
instructed the circuit court to reenter a modified order 
which excluded the holding that a portion of the 
School Code was unconstitutional.    Hearne, 185 
Ill.2d at 457, 236 Ill.Dec. 12, 706 N.E.2d 886. See 
also   McLean v. Department of Revenue, 184 Ill.2d 
341, 351, 235 Ill.Dec. 3, 704 N.E.2d 352 (1998) (the 
rationale of Trent did not apply where the finding of 
statutory unconstitutionality was not an alternative 
basis for granting or denying relief). 
 

The present case is controlled by Trent and 
Hearne. Here, the circuit court granted complete relief 
to Vuagniaux on several nonconstitutional grounds. 
The circuit court held that the decision of the De-
partment had to be set aside because, among other 
reasons, the appointment of Dr. Pope to replace Dr. 
Cook on the Medical Disciplinary Board was not 
authorized by the Medical Practice Act (225 ILCS 
60/7 (West 1998)), the Department's administrative 
complaint was defective, and the Department had 
failed to prove its case by clear and convincing evi-
dence. However, the circuit court also held, in the 
alternative, that the decision of the Department had to 
be set aside because sections 22(A)(13) and (A)(26) of 
the Medical Practice Act (225 ILCS 60/22(A)(13), 
(A)(26) (West 1998)) were unconstitutionally vague 
and violated Vuagniaux's right to engage in “free 
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commercial and educational speech,” and because 
section 7 of the Medical Practice Act (225 ILCS 60/7 
(West 1998)), which sets forth the composition of the 
Medical Disciplinary Board, violated Vuagniaux's 
rights to due process and equal protection. 
 

*203 As in Hearne, the circuit court in this case 
granted Vuagniaux “ alternative relief” ( Hearne, 185 
Ill.2d at 456, 236 Ill.Dec. 12, 706 N.E.2d 886) based 
on its holdings that provisions of the Medical Practice 
Act were unconstitutional, even though none of these 
holdings were necessary for the circuit court's dispo-
sition of the case. Accordingly, under Hearne and 
Trent, the proper resolution of this case is to vacate the 
circuit court's order and to remand the cause to the 
circuit court with instructions to enter a new order 
which excludes the holdings of unconstitutionality. 
See **1174***653Hearne, 185 Ill.2d at 457, 236 
Ill.Dec. 12,   706 N.E.2d 886; Trent, 172 Ill.2d at 427, 
217 Ill.Dec. 741, 667 N.E.2d 1317. 
 

I believe that Hearne and Trent are relevant to the 
present case. Because the majority does not 
acknowledge either decision or explain why the prin-
ciples set forth in those decisions are inapplicable, I 
respectfully dissent. 
 
Justices FREEMAN and GARMAN join in this dis-
sent. 
 
Ill.,2003. 
Vuagniaux v. Department of Professional Regulation 
208 Ill.2d 173, 802 N.E.2d 1156, 280 Ill.Dec. 635 
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Court of Appeals of Washington, Division 2. 

Stephen HAYDEN and Jeneen Hayden, his wife; 
Robert DeWeese and Kristine DeWeese, his wife, 

Appellants, 
v. 

CITY OF PORT TOWNSEND, a municipal corpora-
tion; Port Angeles Savings & Loan Association; Wil-
liam L. Short, Jr., and Jane Doe Short, his wife, Re-

spondents. 
 

No. 4148-II. 
Jan. 15, 1981. 

 
City council approved rezoning of landowner's 

property from “quasi-public use” zone to “general 
commercial use” zone. Individuals opposed to the 
rezoning sought and obtained writ of certiorari. The 
Superior Court, Jefferson County, G. B. Chamberlin, 
J., upheld city council's decision, and plaintiffs ap-
pealed. The Court of Appeals, Pearson, Acting C. J., 
held that: (1) where findings by city council addressed 
and resolved factual disputes raised in the hearing, 
they were sufficient to support its action in approving 
such rezoning, despite fact that they were not exten-
sive and were made in a less than formal form, and (2) 
where employee of bank, which planned to purchase 
land if rezoned, chaired planning commission during 
first hearing on the matter, and, though not acting as a 
member during second hearing, was active in sup-
porting the rezoning application during second plan-
ning commission hearing and city council hearing, the 
appearance of fairness doctrine was violated. 
 

Reversed. 
 

West Headnotes 

 
[1] Zoning and Planning 414 1189 
 
414 Zoning and Planning 
      414III Modification or Amendment; Rezoning 
            414III(B) Proceedings to Modify or Amend 
                414k1189 k. Filing, publication, and post-
ing; minutes and findings. Most Cited Cases  
     (Formerly 414k199) 
 

Where findings by city council in hearing on ap-
plication for rezoning addressed and resolved the 
factual disputes raised in the hearing, they were suf-
ficient to support its action in approving such rezon-
ing, despite fact that they were not extensive and were 
made in a less than formal form, as no particular 
formality in findings of fact is mandated. CR 52, 
52(a)(1). 
 
[2] Zoning and Planning 414 1333(3) 
 
414 Zoning and Planning 
      414VII Administration in General 
            414k1325 Boards and Officers in General 
                414k1333 Power and Authority 
                      414k1333(3) k. Legislative, administra-
tive, judicial, or quasi-judicial power. Most Cited 
Cases  
     (Formerly 414k355) 
 

In considering a rezoning application, the plan-
ning commission and city council were acting in a 
quasi-judicial capacity. 
 
[3] Administrative Law and Procedure 15A 

473 
 
15A Administrative Law and Procedure 
      15AIV Powers and Proceedings of Administrative 
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Agencies, Officers and Agents 
            15AIV(D) Hearings and Adjudications 
                15Ak469 Hearing 
                      15Ak473 k. Full, open and fair hearing. 
Most Cited Cases  
 

The “appearance of fairness” doctrine reaches the 
appearance of impropriety in hearings to which the 
doctrine applies, not just the actual presence of im-
propriety. 
 
[4] Zoning and Planning 414 1187 
 
414 Zoning and Planning 
      414III Modification or Amendment; Rezoning 
            414III(B) Proceedings to Modify or Amend 
                414k1185 Enactment and Voting 
                      414k1187 k. Bias and disqualification. 
Most Cited Cases  
     (Formerly 414k194.1, 414k194) 
 

The “appearance of fairness” doctrine, in context 
of a rezoning hearing, is violated not only when an 
apparent benefit from the rezone application inures 
directly to a planning commission member, but also 
when the member's employer receives an undeniable 
major benefit. 
 
[5] Zoning and Planning 414 1187 
 
414 Zoning and Planning 
      414III Modification or Amendment; Rezoning 
            414III(B) Proceedings to Modify or Amend 
                414k1185 Enactment and Voting 
                      414k1187 k. Bias and disqualification. 
Most Cited Cases  
     (Formerly 414k194.1, 414k194) 
 

Where employee of bank, which planned to pur-
chase land if rezoned, chaired planning commission 
during first hearing on the matter, and, though not 
acting as a member during second hearing, was active 

in supporting the rezoning application during second 
planning commission hearing and city council hear-
ing, the appearance of fairness doctrine was violated. 
 
[6] Administrative Law and Procedure 15A 

314 
 
15A Administrative Law and Procedure 
      15AIV Powers and Proceedings of Administrative 
Agencies, Officers and Agents 
            15AIV(A) In General 
                15Ak314 k. Bias, prejudice or other dis-
qualification to exercise powers. Most Cited Cases  
 

The appearance of fairness doctrine requires that 
when a board member or his employer is directed 
interested in the outcome, the member abstain not only 
from voting but from participation in the hearing and 
decision-making process. 
 
*193 **1292 J. R. Aramburu, Seattle, for appellants. 
 
Glenn Abraham, Port Townsend, Stanley A. Taylor, 
Port Angeles, for respondents. 
 
PEARSON, Acting Chief Judge. 

This is an appeal from a superior court order af-
firming the Port Townsend City Council's approval of 
a rezoning application. We find that the city planning 
commission violated the appearance of fairness doc-
trine in processing this application, and therefore we 
hold the zoning decision invalid. 
 

In May, 1977, William Short applied to the City 
of Port Townsend to have his undeveloped land re-
zoned from a quasi-public use zone called P-1 to a 
general commercial use zone. When he made this 
application, Mr. Short had already granted to Port 
Angeles Savings & Loan Association an option to 
purchase his land. The bank was interested in con-
structing a building to house its Port Townsend office 
on the land, and had indicated it would exercise its 
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option if the land were successfully rezoned. 
 

In September 1977, the city planning commission 
held a hearing on Mr. Short's application for rezoning 
and later recommended to the city council that it be 
granted. Charles Marsh, the local branch manager for 
the bank, acted as chairman of the planning commis-
sion during this public hearing and voted to approve 
the rezoning. 
 

In November 1977, the city council held a public 
hearing on the rezoning application. Mr. Marsh spoke 
in favor of the application at this hearing. The city 
council voted to rezone the land. Thereafter, the bank 
exercised its option to purchase the land. 
 

Several months later, in February 1978, a ques-
tion was raised about the possibility of a violation of 
the appearance of fairness doctrine in processing the 
Short rezoning application. On advice from the city 
attorney, the city council rescinded its approval of the 
rezoning and remanded the matter to the planning 
commission for a “corrected hearing.” Mr. Marsh, 
who was still chairman of the planning commission, 
announced that he would step down from his *194 
chairmanship for purposes of the hearing on the Short 
rezoning only. He then moved down to the audience 
and announced that he was now acting as Mr. Short's 
agent. Mr. Marsh commented extensively on both the 
substance of the application and the proper procedure 
to use in conducting the hearing. In fact, he questioned 
witnesses and advised the acting chairman that a 
chairman could vote for the proposed rezoning if he so 
desired. The planning commission voted to recom-
mend acceptance of the zoning change. 
 

The city council once again considered the matter 
in June 1978. Mr. Marsh was present, acting, he stat-
ed, on behalf of Mr. Short and the bank. When plain-
tiff Robert DeWeese questioned Mr. Marsh's partici-
pation, the city attorney indicated Mr. Marsh could 
address the council as a private citizen. Mr. Marsh did 

so at some length, **1293 including a discussion of 
his actions in filling out an environmental checklist for 
the rezoning and obtaining a declaration of 
non-significance covering it. Following the hearing, 
the city council adopted the proposed rezoning. 
Though it did not make formal findings of fact, the 
council did make some recitations of fact in the 
minutes of the meeting and in the amendatory ordi-
nance, and also concluded that the rezoning was in the 
public interest. 
 

The plaintiffs then sought and obtained a writ of 
certiorari from the superior court. However, after 
reviewing the record of the city proceedings on the 
rezoning, the superior court declined to reverse the 
city council's decision. 
 

On appeal, the plaintiffs raise two major issues. 
The first of these has to do with the adequacy of the 
findings of fact and conclusions of law entered by the 
city council in support of its action.[FN1] We find no 
error in the approval of these findings and conclusions 
by the superior court. 
 

FN1. From the record, it appears the city 
council found that (1) the rezone request was 
in compliance with the city comprehensive 
plan, and the property abuts an existing 
commercial area; (2) the rezone was in the 
public, as opposed to a purely private, inter-
est; and (3) traffic considerations had been 
addressed adequately. 

 
*195 The requirement that a city council make 

findings of fact and conclusions of law in rezoning 
cases was first stated in Parkridge v. Seattle, 89 
Wash.2d 454, 573 P.2d 359 (1978). This opinion 
became final only a few months before the second city 
council action in the present case. In deciding whether 
the findings and conclusions are sufficient, we look to 
the apparent purpose of the rule in Parkridge v. Seat-
tle, supra. A reading of the opinion discloses that the 
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Supreme Court was imposing a requirement that a 
court reviewing a rezoning case have available to it a 
verbatim record of elements the council considered, 
and an indication, by means of findings and conclu-
sions, of the process used by the council to resolve 
factual disputes. This is the general purpose of find-
ings of fact. See CR 52(a)(1). 
 

(1) In the present case, the council's findings, 
while minimal, are sufficient. They do address and 
resolve the factual disputes raised in the hearing. 
While more extensive findings, made in a more formal 
form, would be more useful, the findings made by the 
council in this case are sufficient. No particular for-
mality is expressly mandated by the Parkridge rule, 
see South of Sunnyside Neighborhood League v. 
Board of Comm'rs, 280 Or. 3, 569 P.2d 1063 (1977), 
and too much formality would unduly complicate 
zoning matters. 
 

Though the findings of fact and conclusions of 
law made in this case are sufficient, they do represent 
the minimum necessary to comply with the rule in 
Parkridge. We would suggest entry in the future of 
findings of fact which more adequately state and re-
solve the factual disputes, and conclusions of law 
which resolve all the legal disputes. See, e. g., CR 52. 
 

(2) The second major issue raised by the parties 
has to do with the appearance of fairness doctrine. In 
our view, that doctrine requires that we reverse the 
trial court and find that the city council and planning 
commission actions were invalid. It is beyond dispute 
that in considering a rezoning application the planning 
commission and city council are acting in a qua-
si-judicial capacity. E. g., *196South Capitol Neigh-
borhood Ass'n v. Olympia, 23 Wash.App. 260, 595 
P.2d 58 (1979).  The appearance of fairness doctrine, 
as it has developed, has consistently been applied to 
quasi-judicial land use decisions.  The doctrine ap-
pears to have first evolved in this context.   Smith v. 
Skagit County, 75 Wash.2d 715, 453 P.2d 832 
(1969).  The core of the doctrine announced in Smith 

and repeated often is that hearings to which the doc-
trine applies must not only be fair in fact, but must 
appear to be fair and to be free of an aura of partiality, 
impropriety, conflict of interest, or prejudg-
ment.   **1294Chrobuck v. Snohomish County, 78 
Wash.2d 858, 480 P.2d 489 (1971). As the Supreme 
Court pointed out in Chrobuck, the nature of the 
zoning process warrants considerable effort to protect 
it from an appearance of impropriety. 
 

(3)(4) As it has developed, the appearance of 
fairness doctrine has been applied not only to cases 
where actual conflict of interest is demonstrated, but 
also to situations where a conflict of interest may have 
affected an administrative action.  The doctrine 
reaches the appearance of impropriety, not just its 
actual presence.   Buell v. Bremerton, 80 Wash.2d 
518, 495 P.2d 1358 (1972).  The apparent benefit from 
the rezone application need not even inure directly to a 
commission member.  It is enough that the member's 
employer receive an undeniable major 
fit.   Narrowsview Preservation Ass'n v. Tacoma, 84 
Wash.2d 416, 526 P.2d 897 (1974). 
 

(5)(6) In the present case, the record forces us to 
conclude that the appearance of fairness doctrine has 
been violated and that the city's efforts to remedy the 
violation through a second hearing process were not 
sufficient. Mr. Marsh's employer, Port Angeles Sav-
ings & Loan, clearly was substantially benefited by 
the rezoning granted in this case. The bank exercised 
its option to purchase the property only after the re-
zone was approved. While he did not participate of 
record as chairman of the planning commission during 
the second planning commission hearing, Mr. Marsh 
was unquestionably active in supporting the rezoning 
application. The record reflects that Mr. Marsh pre-
pared an environmental checklist in connection with 
the *197 rezoning, actively answered questions about 
it, and sought to obtain the declaration of 
non-significance that was finally issued by the 
city.  At the second planning commission hearing and 
again at the second city council hearing, Mr. Marsh 
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actively supported the rezoning application.  In fact, 
Mr. Marsh was allowed by the planning commission 
to question other speakers, a privilege not accorded to 
any opponent of the rezoning or to anyone 
else.  Further, at the second planning commission 
hearing, Mr. Marsh offered procedural advice to the 
temporary chairman.  While we do not intend to sug-
gest that Mr. Marsh acted from any corrupt motive, we 
believe that any neutral observer, after considering 
this record, would be compelled to conclude that there 
exists the appearance of an action taken in part be-
cause the applicant for the rezoning had an unfair 
advantage in obtaining access to the decision mak-
ers.  In such a case, the action must be voided.   Swift 
v. Island County, 87 Wash.2d 348, 552 P.2d 175 
(1976). In our view, the appearance of fairness re-
quires that when a board member or his employer is 
directly interested in the outcome, the member abstain 
not only from voting but from participation in the 
hearing and decision-making process. 
 

We recognize that our decision may make it more 
difficult to recruit qualified persons to serve on plan-
ning commissions or rezoning boards. However, we 
do not perceive this problem to be one that will recur 
often. The number of cases any one board member 
will be unable to participate in will no doubt be rela-
tively limited. Second, and more important, we per-
ceive the benefits to be gained from public assurance 
that actions are taken in a fair way outweigh the det-
riment which may flow from the rule we set forth here. 
 

We are also mindful of the argument that the rule 
we pronounce will limit the freedom of action of 
persons who serve on boards or commissions that 
make quasi-judicial determinations. Judges and other 
persons acting in judicial roles, of course, have long 
been so limited. See CJC 2 and 3, and the Preamble to 
the Code of Judicial Conduct. As the *198 Supreme 
Court stated in Save a Valuable Environment v. 
Bothell, 89 Wash.2d 862, 576 P.2d 401 (1978), the 
doctrine prevents the presentation of views by public 
officials acting even in their private capacity in order 

to advance the goal of assuring public confidence in 
the fairness of the quasi-judicial decision-making 
process. Any limitations on the actions of public 
**1295 officials are voluntarily undertaken when the 
particular official assumes a position of public trust. 
 

Because of the violation of the appearance of a 
fairness which occurred in this case, we must reverse 
the superior court's judgment. The rezoning decision 
appealed from is invalid. 
 

Reversed. 
 
PETRIE and PETRICH, JJ., concur. 
 
Wash.App., 1981. 
Hayden v. City of Port Townsend 
28 Wash.App. 192, 622 P.2d 1291 
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59 FR 3578-01 
PROPOSED RULES 

DEPARTMENT OF EDUCATION 
34 CFR Part 602 
RIN 1840-AB82 

Secretary’s Procedures and Criteria for Recognition of Accrediting Agencies 

Monday, January 24, 1994 

*3578 AGENCY: Education. 
  

ACTION: Notice of proposed rulemaking. 

SUMMARY: The Secretary proposes to amend the regulations governing the Secretary’s recognition of accrediting agencies. 
The proposed regulations are needed to implement provisions added to the Higher Education Act of 1965 (HEA) by the 
Higher Education Amendments of 1992. The purpose of the Secretary’s recognition of accrediting agencies is to assure that 
those agencies are, for HEA and other Federal purposes, reliable authorities as to the quality of education or training offered 
by the institutions of higher education or higher education programs they accredit. 
DATES: Comments must be received on or before March 21, 1994. 

ADDRESSES: All comments concerning these proposed regulations should be addressed to Karen W. Kershenstein, U.S. 
Department of Education, 400 Maryland Avenue, SW., room 3036, ROB-3, Washington, DC 20202-5244. 

A copy of any comments that concern information collection requirements should also be sent to the Office of Management 
and Budget at the address listed in the Paperwork Reduction Act section of this preamble. 
  

FOR FURTHER INFORMATION CONTACT: Karen W. Kershenstein. Telephone: (202) 708-7417. Individuals who use a 
telecommunications device for the deaf (TDD) may call the Federal Information Relay Service (FIRS) at 1-800-877-8339 
between 8 a.m. and 8 p.m., Eastern time, Monday through Friday. 

SUPPLEMENTARY INFORMATION: In order to approve a postsecondary education institution to participate in the student 
financial assistance (SFA) programs authorized under Title IV of the HEA and many other Federal programs, the Secretary 
must determine, in part, that the institution satisfies the statutory definition of an “institution of higher education.” Under the 
HEA and other Federal statutes, one element of that definition requires an eligible institution of higher education to be 
accredited or preaccredited by an accrediting agency recognized by the Secretary as a reliable authority as to the quality of 
the education or training provided by the institution. Another element requires an eligible institution to be legally authorized 
to provide an educational program beyond the secondary level in the State in which it is located. Thus, the statutory definition 
of an institution of higher education provides the framework for a shared responsibility among accrediting agencies, States, 
and the Federal government to ensure that the “gate” to SFA programs is opened to only those institutions that provide 
students with quality education or training worth the time, energy, and money they invest in it. The three “gatekeepers” 
sharing this responsibility have traditionally been referred to as “the triad.” While the concept of a triad of entities responsible 
for gatekeeping has had a long history, the triad has not always worked as effectively as it should to ensure educational 
quality, nor has it served as an effective deterrent to abuse by institutions participating in SFA programs. 
For several years, certain institutions participating in SFA programs have failed to provide students with education or training 
of an acceptable level of quality; they have also failed to treat students fairly. In addition, they have failed to meet acceptable 
standards of financial responsibility and administrative capability and to adequately protect the SFA program funds entrusted 
to them. The institutions that have engaged in these abusive practices are not restricted to a particular sector of higher 
education. Rather, the abuses have been found in all types of institutions participating in SFA programs, including those in 
the private non-profit and public sectors of higher education as well as those in the proprietary sector. 
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At the same time, gatekeeping functions have not been carried out effectively. For example, some accrediting agencies have 
not taken sufficient care to ensure the quality of the education or training provided by the institutions or programs they 
accredit or to protect student interests when they accredit particular institutions or programs. Moreover, some States have 
also not taken sufficient care to ensure the quality of the education or training provided by the institutions they authorize or 
license to operate in the State or to protect student interests. Finally, the Federal government’s management of its 
responsibilities to determine eligibility and to certify institutions to participate in SFA programs has not always been 
adequate to prevent abusive practices at institutions that participate in SFA programs. 
  
Consequently, in the Higher Education Amendments of 1992, Public Law 102-325, Congress amended the HEA to provide 
for a new part H of Title IV entitled “Program Integrity Triad.” Under that part, States and accrediting agencies are required 
to assume major new oversight responsibilities, and States, accrediting associations, and the Secretary are linked to create a 
stronger and more coordinated evaluation of institutions that participate or wish to participate in the SFA programs. The 
Secretary believes that the most appropriate approach to this coordinated evaluation of institutions by the three components 
of the triad is a complementary one with each component focusing its evaluation on its obligations within the context of the 
HEA. Thus, the focus for accrediting agencies is the quality of education or training provided by the institutions or programs 
they accredit. For States, which already had responsibility for determining that institutions have the legal authority to operate 
within the State, the HEA added a new focus: reviewing institutions that meet certain statutory review criteria. The focus of 
the Secretary’s evaluation of institutions is the administrative and financial capacity of those institutions to participate in the 
SFA programs. 
  
The statute allocates legal responsibility among the entities that compose the program integrity triad. While specific statutory 
responsibilities for the three triad entities may overlap, when viewed as a whole the triad brings together in a coordinated 
fashion three different but very important aspects of institutional review. Within this statutory scheme, the Secretary has 
sought to assure that the gatekeeping system operates as efficiently as possible, with maximum integration among the three 
triad entities and without unnecessary burden on postsecondary institutions. In order to assist the Secretary in designing a 
final regulation that achieves these goals, the Secretary specifically requests comment on the following questions: 
  
(1) In several areas, the statute specifically requires each triad entity to evaluate an institution under the same or similar 
standards. For example, a SPRE and an accrediting agency may establish different standards for evaluating the financial 
responsibility of an institution or for evaluating the success of an institution’s educational program. Thus, a reviewed 
institution would need to satisfy the SPRE’s and the accrediting agency’s standards even though those standards address the 
same areas. How should final regulations be structured to both reduce the burden on institutions and enable *3579 the triad 
entities to carry out effectively their statutory functions? 
  
(2) Should the final regulations be more explicit in identifying levels, characteristics, or definitions for any of the assessment 
or review criteria that a triad entity is expected to consider in its evaluation of an institution? 
  
Subpart 1 of part H establishes a State Postsecondary Review Program under which each State designates a single State 
postsecondary review entity that is responsible for reviewing institutions of higher education that the Secretary identifies as 
meeting certain review criteria and for determining whether those institutions should continue to participate in the SFA 
programs. Subpart 3 specifies the procedures the Secretary uses to determine whether an institution meets the eligibility 
requirements and has the administrative capacity and financial responsibility to administer the SFA programs. 
  
In subpart 2 of part H, the Secretary is charged with making a comprehensive and careful evaluation of an accrediting agency 
before recognizing that agency as a reliable authority as to the quality of the education or training offered by institutions or 
programs that the agency accredits. Moreover, as part of this evaluation, the Secretary is charged with establishing 
recognition standards that must include “an appropriate measure or measures of student achievement.” Accordingly, the 
standards that the Secretary proposes in this notice of proposed rulemaking require an accrediting agency to make a detailed 
and careful evaluation of the institutions or programs it accredits and to include in that evaluation “appropriate measure or 
measures of student achievement.” 
  
These proposed regulations were subject to the negotiated rulemaking process set forth in section 492 of the HEA. Under that 
process, the Secretary convened four regional meetings in September, 1992 to obtain public involvement in the development 
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of these proposed regulations. The meetings were held in San Francisco, Atlanta, New York, and Kansas City. Before 
convening the meetings, the Secretary held a meeting in Washington, DC in August 1992 to invite comments from interested 
parties as to the key issues that should be addressed at the regional meetings. 
  
At the four regional meetings, the Secretary provided attendees with a list of issues that needed to be addressed in these 
proposed regulations. A summary of the responses of the attendees is contained in Appendix A to these proposed regulations. 
  
Individuals and groups who attended the regional meetings nominated individuals to participate in the negotiated rulemaking 
process. The Secretary selected negotiators from the list of nominees to reflect all the groups that are involved in the SFA 
programs. With regard to these proposed regulations, the Secretary chose negotiators who reflected the diversity of the 
accrediting community as well as the interests of States, higher education institutions, and students. 
  
In accordance with section 492(b) of the HEA, the Secretary prepared a draft proposed regulation and negotiated the 
provisions of that draft with the negotiators. Two negotiating sessions were held: one in January 1993 and one in February 
1993. During those sessions, consensus was reached on several of the provisions that are included in this notice of proposed 
rulemaking. On the remaining provisions, however, the negotiators agreed to disagree. Where agreement was not reached on 
a particular provision, that fact is noted in the discussion that follows. 
  
On several issues that were negotiated, there was general discussion on various approaches to take with regard to those 
issues. The Secretary believes those issues are important enough to include in this preamble possible alternative approaches 
in order to give the public a fuller understanding of the issues and the available potential solutions. Finally, on most issues 
where consensus was reached, the negotiators also reached general agreement on the language of a proposed regulatory 
provision. However, the Secretary wishes to reiterate the remarks of the Federal negotiators that the agreed-to language with 
regard to a specific provision would be subject to change in the proposed regulations for technical reasons but the substance 
of the provision would remain unchanged, wherever possible. Where a substantive change was made in a particular 
provision, that fact is noted in the discussion that follows, and an explanation of the reasons for the change is provided. 
  

Significant Changes Proposed by the Regulations 
The following discussion reflects proposed significant changes to the existing regulations governing the Secretary’s 
Procedures and Criteria for Recognition of Accrediting Agencies. The changes are discussed in the order in which they 
appear in the proposed regulations. If a provision applies to more than one section or is included in more than one section, it 
is discussed the first time it appears with an appropriate cross-reference to its other appearances. The general format for the 
discussion of each section is to state the appropriate statutory provision for that section and to explain any provisions that 
interpret or clarify the statute that the Secretary believes are necessary to implement the statutory provision through 
regulation. 
  
In developing these proposed regulations, the Secretary has regulated as little as possible. He has regulated narrowly to the 
law, except where the Secretary deems further interpretation is necessary. In these cases, either the proposed regulations 
include the specific language agreed to by negotiators during negotiated rulemaking, if an agreement was reached, or the 
Secretary proposes language where agreement was not reached. In both cases, the Secretary solicits comments on the 
clarifications and interpretations included in the proposed regulations. 
  

Subpart A—General Provisions 

Section 602.1 Purpose 
Current regulations permit the Secretary to recognize any accrediting agency the Secretary determines to be a reliable 
authority as to the quality of postsecondary education or training provided by the institutions or programs it accredits. 
However, section 496(m) of the HEA now authorizes the Secretary to recognize only those agencies that accredit institutions 
of higher education or higher education programs for the purpose of enabling those institutions or programs to establish 
eligibility to participate in programs administered either by the Secretary or by other Federal agencies. In §602.1 of the 
proposed regulations, the Secretary reiterates the statutory provision. 
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Section 602.2 Definitions 
Most of the definitions included in the proposed regulations are self-explanatory. Three, however, warrant additional 
comment based on the discussions that took place during the negotiated rulemaking sessions. 
  
Institution of higher education. In the proposed regulations, the Secretary defines an institution of higher education to be an 
educational institution that qualifies or may qualify as an eligible institution under 34 CFR part 600, Institutional Eligibility 
under the Higher Education Act of 1965, as amended. Some of the non-Federal negotiators, however, pointed out that it is not 
clear that this definition includes certain types of hospitals and health care facilities. For this reason, the Secretary wishes to 
make clear that a *3580 hospital or health care facility may qualify as an eligible institution of higher education if the 
hospital or facility satisfies any definition of that term, i.e., a “public or nonprofit private institution of higher education,” a 
“proprietary institution of higher education,” or a “ postsecondary vocational institution.” 
  
Prebaccalaureate vocational education programs and vocational education programs. 
  
In §602.2, the Secretary proposes to define the term “vocational education program” based upon the statutory provision 
included in the definition of various types of eligible institutions of higher education. Thus, the Secretary defines a vocational 
education program as a program that “prepares students for gainful employment in a recognized occupation.” (See, for 
example, section 481(b)(1) of the HEA for a “proprietary institution of higher education;” section 481(c)(1) for a 
“postsecondary vocational institution;” and the second sentence of section 1201(a) of the HEA for a “public and private 
nonprofit institution of higher education.”) 
  
This definition, if read literally, could be viewed as including all postsecondary programs. To avoid this overreaching 
conclusion, the Secretary proposes that the vocational education programs that trigger actions under these regulations are 
prebaccalaureate vocational education programs. See, for example, §602.24(c). This latter term is defined as a vocational 
education program that leads to a certificate, degree, or other education credential that is less than a bachelor’s degree. The 
Secretary invites comment on these definitions, as well as alternative definitions, in light of the fact that the non-Federal 
negotiators could not agree among themselves as to the acceptability of these definitions. 
  
One alternative definition for prebaccalaureate vocational education that the Secretary is considering is “undergraduate 
vocational education that leads to a certificate or other educational credential but not to a degree.” The Secretary is 
considering this definition in order to ease the burden on institutions whose vocational education programs leading to an 
associate degree would also trigger special action under the proposed regulations. 
  
If this alternative definition were to be adopted, however, the Secretary is concerned that some institutions might try to 
stretch their non-degree programs into associate-degree programs simply to avoid the additional requirements that, as a result 
of these proposed regulations, accrediting agencies will have to impose on institutions that provide prebaccalaureate 
vocational education. The Secretary invites comments on the alternative definition of prebaccalaureate vocational education 
and suggestions for preventing unwarranted course or program stretching, should the alternative definition be adopted. The 
Secretary also wishes to know if commenters believe there are other risks associated with adopting the alternative definition 
that might outweigh any benefits derived by the degree-granting sector of the higher education community through its 
adoption. 
  
The Secretary acknowledges that the definition of “vocational education” in these proposed regulations differs from the 
definition of “vocational program” as that term is defined in the proposed regulations for the State Postsecondary Review 
Program (“an educational program below the baccalaureate degree level, that is not classified as a professional program, that 
prepares students for gainful employment in a recognized profession”). The Secretary requests specific comment on whether 
the same definition should be used in both regulations and, if so, what that definition should be. 
  

Section 602.3 Organization and Membership 
Section 496(a) of the HEA requires accrediting agencies whose accreditation enables the institutions they accredit to 
participate in programs authorized under the HEA to be administratively and financially separate from and independent of 
any related, associated, or affiliated trade association or membership organization. The term “separate and independent” is 
defined in section 496(b) of the HEA. In §602.3 (a), (b), and (c) of the proposed regulations, the Secretary reiterates the 
statutory requirement and definition. 
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During the negotiated rulemaking sessions, non-Federal negotiators expressed concern that the “separate and independent” 
requirement would prevent any joint use of personnel, services, equipment, or facilities by an accrediting agency and a 
related, associated, or affiliated trade association or membership organization, a practice that is fairly common among 
accrediting agencies and helps reduce the cost of accreditation. To address this concern, in §602.3(d) the Secretary proposes 
conditions that accrediting agencies must meet regarding the joint use of personnel, services, equipment, or facilities if that 
use is not to be considered a violation of the “separate and independent” requirement. The Secretary believes this approach 
respects the intent of Congress yet eases the financial burden on agencies to implement the new requirement. 
  
Section 496(a) of the HEA permits the Secretary to waive the “separate and independent” requirement if the agency is one 
that, for purposes of determining eligibility for SFA programs, either conducts accreditation through a voluntary membership 
organization of individuals participating in a profession or has as its principal purpose the accreditation of programs within 
institutions that are accredited by another agency recognized by the Secretary. In §602.3(e) of the proposed regulations, the 
Secretary proposes conditions under which the Secretary may waive the “separate and independent” requirement. 
Specifically, the Secretary proposes to grant an agency’s request for a waiver if the agency demonstrates to the Secretary’s 
satisfaction that the existing relationship between the agency and the trade association or membership organization has not 
compromised the independence of its accreditation process. 
  
In providing comments with regard to this section, the Secretary advises commenters that only the type of accrediting agency 
described in §602.3(b)(4) may seek a waiver of the separate and independent requirement under the law. Thus, the Secretary 
is precluded by statute from waiving this requirement for any other type of accrediting agency. 
  
Finally, the Secretary wishes to note that the language in §602.3(c)(2) specifying that no less than one-seventh of an agency’s 
decision-making body must consist of representatives of the public is derived from language in the Conference Report stating 
that the House agrees to the requirement in the Senate bill that “at least one out of every seven members of an accreditation 
association’s board be members of the general public.” 
  

Section 602.4 Submission of Information to the Secretary by Recognized Accrediting Agencies 
Section 496 does not specifically address the type of information that a recognized accrediting agency must submit to the 
Secretary to enable the Secretary to evaluate whether the agency continues to comply with the requirements for recognition 
throughout its recognition period. In §602.4 (a), (b), (c), (d), and (f) of the proposed regulations, the Secretary proposes 
various types of information that recognized agencies must routinely submit to the Secretary during their recognition period. 
All of the items on *3581 the list were agreed to by the negotiators, who did not perceive them to be particularly burdensome 
to agencies to provide. 
  
Of particular note is the requirement in §602.4(e) that accrediting agencies must submit to the Secretary, upon request, 
information to assist the Secretary in resolving problems with any institution or program accredited by the agency, provided 
the Secretary’s request does not conflict with the agency’s policies on confidentiality with respect to its records on its 
institutions or programs. This provision reflects the agreement of negotiators. However, the Secretary has reconsidered the 
“confidentiality” aspect of this provision because of a concern that certain information that the Secretary may need to resolve 
a problem with a particular institution or program may not be obtainable from an agency because of its confidentiality 
policies. The Secretary believes this situation is untenable because it allows agencies to withhold information that the 
Secretary may need to carry out the Secretary’s responsibilities under the Act, such as determining whether an institution or 
program accredited by the agency should remain eligible to participate in SFA programs. The Secretary seeks suggestions for 
resolving this dilemma in a manner that respects both the agency’s need for confidentiality and the Secretary’s need for 
information. 
  
The Secretary also is considering adding to this section a requirement that an accrediting agency must refer to the 
Department’s Office of Inspector General any fraudulent activities it discovers on the part of an institution or program that it 
accredits, if the institution or program participates in Department programs. The Secretary invites comments on this possible 
additional requirement and alternative approaches to sharing information among members of the triad concerning suspected 
fraudulent activity by an institution or program. 
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Subpart B—Recognition and Termination Procedures 
Section 496(o) of the HEA requires the Secretary to provide, by regulation, the procedures the Secretary uses for recognizing 
accrediting agencies. In the proposed regulations, the Secretary proposes to specify procedures for recognizing accrediting 
agencies in far greater detail than in current or previous regulations. The Secretary believes this greater detail is necessary to 
ensure that all agencies applying for recognition, as well as other interested parties, have a clear understanding of the entire 
process. 
  
The Secretary acknowledges that the application for recognition constitutes a significant burden on agencies seeking 
recognition by the Secretary. For this reason, the Secretary is considering ways to minimize the burden. One approach under 
consideration is to allow an agency to provide a simple statement of assurance, along with supporting documentation, that it 
meets certain requirements for recognition. The Secretary estimates that at least two-thirds of the requirements in the 
proposed regulations are amenable to this type of approach, and the resultant savings in time, effort, and cost to prepare an 
application for recognition would be significant. The Secretary invites comments on this approach and alternative methods 
for minimizing the burden on agencies of the application process without adversely affecting the Secretary’s ability to 
conduct a thorough evaluation of the agency. 
  
The recognition process, as described in subpart B of the proposed regulations, consists of an application to the Secretary by 
the agency, an analysis of the application by a designated Department official, an opportunity for a written response to that 
analysis by the applicant agency, a review of the agency’s application by the National Advisory Committee on Institutional 
Quality and Integrity (Advisory Committee), a recommendation to the Secretary by the Advisory Committee with regard to 
that application, an opportunity to contest the Advisory Committee’s recommendation by either the agency or the designated 
Department official, and, finally, a decision on that application by the Secretary. The analysis of an agency’s application by 
the designated Department official includes publication of a notice of the agency’s application in the Federal Register 
inviting comment on the agency’s compliance with the requirements for recognition and a review by the designated 
Department official of any public comment received. The Secretary believes the new procedures for recognition allow an 
agency a full and fair review of its application. 
  
Additional appeal procedures. The proposed regulations add two key new steps to the recognition process. First, in 
§602.11(b) the Secretary gives an accrediting agency seeking recognition by the Secretary an opportunity to respond in 
writing to the designated Department official’s analysis of its application for recognition before the application is reviewed 
by the Advisory Committee. Second, in §602.13(b), after the Advisory Committee completes its review of the agency’s 
application and makes a recommendation to the Secretary on the agency’s application, the Secretary gives both the agency 
and the designated Department official an opportunity to contest the Advisory Committee’s recommendation. The contesting 
party, however, may not submit any evidence to the Secretary that it did not submit to the Advisory Committee. This 
restriction is to ensure that the Advisory Committee’s authority is not circumvented. The Secretary believes that in general 
the only reasonable grounds for contesting an Advisory Committee recommendation would be if the contesting party could 
demonstrate that the Advisory Committee either misunderstood or did not take into proper account certain information 
presented by the contesting party. 
  
The negotiators reached consensus during the negotiated rulemaking sessions on the first step. The Secretary added the 
second step after the negotiated rulemaking sessions ended to address the non-Federal negotiators’ concerns about the lack of 
sufficient appeal mechanisms for agencies prior to the Secretary’s final decision. The Secretary believes that these two new 
steps in the proposed recognition process provide agencies with sufficient opportunity to present any concerns they might 
have regarding the recommendation of either the designated Department official or the Advisory Committee before the 
Secretary reaches a decision on the agency’s application. 
  
Announced and unannounced site visits by the Secretary. Section 496(n) of the HEA requires the Secretary to conduct an 
independent analysis of an agency’s application for recognition, which must include a site visit to the accrediting agency and 
may, at the Secretary’s discretion, include site visits to representative institutions or programs accredited by the agency. 
Section 496(n) of the HEA also provides that the site visits may be unannounced, as appropriate. Accordingly, both 
§602.10(b) and §602.11(b) of the proposed regulations provide for unannounced site visits. Specifically, the Secretary 
proposes to conduct unannounced site visits only, where necessary in the judgment of the Secretary, to obtain information to 
verify the agency’s compliance with the requirements for recognition and the information would not be forthcoming in an 
announced site visit. The Secretary wishes to make it clear that this Secretarial judgment is not subject to challenge by an 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=34CFRS602.11&originatingDoc=ICD6FFF60311E11DABAA48F9C8B1C0930&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_a83b000018c76�
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=34CFRS602.13&originatingDoc=ICD6FFF60311E11DABAA48F9C8B1C0930&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_a83b000018c76�
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=34CFRS602.10&originatingDoc=ICD6FFF60311E11DABAA48F9C8B1C0930&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)�
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=34CFRS602.11&originatingDoc=ICD6FFF60311E11DABAA48F9C8B1C0930&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)�


Secretary’s Procedures and Criteria for Recognition of Accrediting..., 59 FR 3578-01  
 
 

 © 2013 Thomson Reuters. No claim to original U.S. Government Works. 7 
 

accrediting agency. 
  
In §602.11(b), the Secretary also proposes that the Secretary’s evaluation *3582 of an agency may include a review of 
information directly related to the institutions or programs accredited by the agency, as this information relates to the 
institution’s or program’s compliance with the agency’s standards, the effectiveness of those standards, or the agency’s 
application of those standards. The Secretary believes that the inclusion of this language in the proposed regulations, which 
was agreed to by negotiators, provides the agency, the institutions and programs it accredits, and the general public with a 
clear understanding of the scope of the Secretary’s evaluation of an agency. 
  
In sum, to implement section 496(n) of the HEA, the proposed regulations make it clear that in evaluating an agency’s 
application for recognition, the Secretary may not and does not depend solely on written submissions from the accrediting 
agency or on announced visits to the agency or its member institutions or programs. The Secretary makes a more thorough 
and independent evaluation of an agency’s application for recognition, including, where appropriate, unannounced visits to 
ensure that information available to the designated Department official is comprehensive, accurate, and unbiased, and to 
ensure that the agency is actually carrying out its stated policies and procedures. 
  
Scope of recognition requirements. Under §602.10(b) of the current regulations, in order for an accrediting agency to be 
recognized by the Secretary, the agency has to meet each recognition criterion taken as a whole unless it can demonstrate to 
the Secretary’s satisfaction that one or more criteria should not be applied. In §602.13(c) of the proposed regulations, the 
Secretary requires an agency to meet each of the requirements contained in this part. However, in §602.13(e) the Secretary 
proposes that the Secretary may exercise discretion and grant recognition to an agency that does not comply with each 
requirement if the Secretary determines that the agency’s effectiveness is not impaired by its noncompliance. Such discretion 
might, for example, be exercised if an accrediting agency is unable to conduct an unannounced site visit, as required by 
§602.24, because the program being evaluated is offered on a military installation that requires prior approval before any 
visitors are permitted on the installation. The Secretary believes that Secretarial discretion provides the desired flexibility that 
non-Federal negotiators sought during the negotiated rulemaking sessions. 
  
Consensus was reached by negotiators regarding the elements to be included in the scope of recognition the Secretary grants 
to an agency, i.e., geographic area, the degrees or certificates awarded, the types of courses or programs offered, and the 
length of the recognition period. In the proposed regulations, the Secretary has clarified that an agency’s scope of recognition 
does not automatically extend to any preaccreditation status it offers. Rather, when an agency formally applies for 
recognition, it must include the types of preaccreditation status for which it seeks recognition, and the Secretary grants 
recognition to an agency for each preaccreditation status if the agency complies with all the requirements for recognition with 
regard to that preaccreditation status. 
  

Section 602.14 Limitation, Suspension, or Termination of Recognition. 
Section 496(l) of the HEA permits the Secretary to limit, suspend, or terminate the Secretary’s recognition of an accrediting 
agency before the completion of the agency’s recognition period if the Secretary determines that the agency has failed to 
meet any of the requirements of part 602. In §602.14 of the proposed regulations, the Secretary establishes the procedures to 
be followed before the Secretary may limit, suspend, or terminate an agency’s recognition. The proposed procedures allow 
the agency to request a hearing to contest that action. 
  
The Secretary proposes that, if an agency requests a hearing, the hearing will be conducted by the Advisory Committee. 
However, the Secretary further proposes that the hearing may be conducted by a subcommittee of the Advisory Committee, 
consisting of three members of the Advisory Committee, if the schedule of the full Advisory Committee would not permit a 
hearing to be held in a timely manner. After evaluating the evidence presented before it, the Advisory Committee or 
subcommittee makes a recommendation to the Secretary as to whether the sanction proposed by the designated Department 
official, no sanction, or another sanction is warranted. Any hearing held under this section is open to the public. 
  
After the negotiated rulemaking sessions, in response to non-Federal negotiators’ concerns about the lack of sufficient appeal 
mechanisms, the Secretary added to this section a provision that either party in a hearing may appeal the Advisory 
Committee’s or subcommittee’s recommendation to the Secretary. 
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Section602.15 Requests for Reconsideration of the Secretary’s Decision 
Section 496(o) of the HEA requires the Secretary to provide in regulation the procedures to be followed by an accrediting 
agency for the appeal of the Secretary’s decision regarding its application for recognition. Accordingly, in §602.15 of the 
proposed regulations, the Secretary permits an agency to request reconsideration of a final decision of the Secretary regarding 
either the agency’s application for recognition or the limitation, suspension, or termination of the agency’s recognition. 
However, §602.15(a)(2) proposes that a request for reconsideration may be made only under limited conditions. Under these 
limited conditions, the agency may request reconsideration only if it demonstrates that it has new information that could not 
have been presented previously and that the information is likely to result in reversal of the Secretary’s decision. 
  
While, as noted by the non-Federal negotiators at the negotiated rulemaking sessions, the grounds for reconsideration are 
narrow, the Secretary believes the narrow grounds are appropriate. Adverse decisions regarding an agency’s application for 
recognition are made by the Advisory Committee and forwarded to the Secretary. Under §602.13, the agency may appeal the 
Advisory Committee’s recommendation to the Secretary. Similarly, under §602.14, the agency may appeal an adverse 
Advisory Committee or subcommittee recommendation to the Secretary under a limitation, suspension or termination 
proceeding. Therefore, the Secretary believes that reconsideration requests should be narrowly circumscribed. The Secretary 
notes that non-Federal negotiators requested opportunities for agencies to request reconsideration in cases where the 
Secretary had not established appeal procedures. Given the provisions for appeal that are now in the proposed regulations, the 
Secretary requests public comment on whether reconsideration procedures are necessary. 
  
The Secretary wishes to make clear that any agency that fails to notify the Secretary of its intent to file a written request for 
reconsideration within the 10-day time frame specified in the regulations forfeits its right to reconsideration. Additionally, the 
Secretary wishes to reiterate that, in general, any failure to meet a required deadline date in any appeal to the *3583 Secretary 
results in a forfeiture of that appeal right. 
  
While consensus was reached during the negotiated rulemaking sessions that an agency should have 45 days to submit its 
written request for reconsideration, the Secretary questions whether a shorter period—30 days—is sufficient for the agency to 
prepare an adequate request, given the fact that 30 days is the usual time frame specified by the Department for other types of 
appeals to the Secretary. The Secretary requests comments on the shorter period. 
  
Because requests for reconsideration are restricted to instances where the Secretary’s decision involves denial, limitation, 
suspension, or termination of an agency’s recognition, it is anticipated that, due to the extensive material that must be 
reviewed, the Secretary will require more than 30 days to reach a final decision on an agency’s request for reconsideration. 
Non-Federal negotiators were concerned that there be some time limit imposed to bring the issue to closure. Accordingly, the 
Secretary is proposing a 60-day time frame for reaching a final decision on an agency’s request for reconsideration. 
  

Section 602.16. Appeals Procedures. 
As mentioned in §602.15, section 496(o) of the HEA requires the Secretary to provide for the appeal of the Secretary’s 
decision regarding an accrediting agency’s application for recognition. In §602.16 of the proposed regulations, the Secretary 
provides for an appeal to the Federal courts of all final decisions of the Secretary regarding an agency’s application for 
recognition. During the negotiated rulemaking sessions, non-Federal negotiators urged an appeals procedure other than 
through the courts, as, for example, through an administrative law judge. However, the Secretary believes that there can be no 
administrative appeal within the Department of a Secretarial decision since the Secretary, as head of the Department of 
Education, makes all final decisions on behalf of the Department. It should be noted, however, that in response to the 
non-Federal negotiators’ concerns, the Secretary has modified the proposed recognition procedures to include an opportunity 
for an agency to appeal an Advisory Committee’s recommendation to the Secretary before the Secretary reaches a final 
decision on the agency’s application. The proposed limitation, suspension, and termination procedures also have been 
modified to provide for an appeal to the Secretary of an Advisory Committee or subcommittee recommendation. 
  

Subpart C—Criteria for Secretarial Recognition 

Section 602.22 Demonstration of Accreditation Experience 
Section 496(a)(1) of the HEA requires accrediting agencies to demonstrate experience in operating as an accrediting agency 
as a condition for recognition. In §602.22 of the proposed regulations, the Secretary defines what a demonstration of 
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accrediting experience must include, basically reiterating the requirements for experience set forth in §602.14 of the current 
regulations. However, §602.22 does not contain the requirement set forth in § 602.14(c) of the current regulations that 
agencies must demonstrate that their policies, evaluation methods, and decisions are accepted throughout the United States by 
recognized accrediting agencies. The Secretary is aware, as argued by the non-Federal negotiators, that this requirement is an 
important indicator of an agency’s acceptance. On the other hand, this requirement has been subject to criticism by persons 
and institutions interested in forming new accrediting agencies. These individuals and agencies have often expressed concern 
to the Secretary that this requirement imposes unfair hurdles for them and unduly stifles competition among accrediting 
agencies. The Secretary proposes to eliminate this requirement because the Secretary believes that it is inappropriate to 
require acceptance by recognized agencies as a condition for recognition even though evidence of acceptance by recognized 
accrediting agencies provides some measure of an agency’s reliability. 
  

Section 602.23 Application of Standards 
Current regulations require accrediting agencies to maintain a systematic program of review designed to assess the validity 
and reliability of their criteria, procedures, and standards and their relevance to the educational and training needs of affected 
students. As this requirement is fundamental to sound accrediting practice, there was consensus among negotiators that it 
should continue to be part of any regulations governing the accrediting agency recognition process. However, the language of 
the requirement has been changed in the proposed regulations from the language of the current regulations in response to the 
non-Federal negotiators’ concerns about various technical interpretations of the words “validity and reliability.” The 
substance of the requirement, as expressed in §602.23(b)(5), is unchanged. The Secretary wishes to emphasize the 
importance of this requirement, which is fundamental to the establishment of sound standards for the accreditation process 
and the determination of educational quality. 
  

Section 602.24 Accreditation Processes 
Section 496(c)(1) of the HEA requires that, in addition to the announced on-site review that is part of the regular 
accreditation process, an accrediting agency whose accreditation enables the institutions it accredits to participate in 
programs authorized under the HEA must conduct, some time during any accreditation or preaccreditation period, at least one 
unannounced on-site review at each institution that provides vocational education or training. Accordingly, in §602.24(c) of 
the proposed regulations, the Secretary requires unannounced site visits by these accrediting agencies. However, as noted in 
the discussion of §602.2, if the term “vocational education” is interpreted literally, it could be viewed as including all 
postsecondary education, and, under this interpretation, accrediting agencies would have to conduct unannounced site visits 
to all institutions. To avoid this outcome, in § 602.24(c) of the proposed regulations, the Secretary limits the type of 
vocational education programs that trigger unannounced visits to the prebaccalaureate level. As non-Federal negotiators were 
divided among themselves as to the definition of vocational education, they did not reach consensus on this point. 
  
As mentioned in the discussion under §602.2, the Secretary is considering an alternative definition of prebaccalaureate 
vocational education that would not require unannounced site visits to degree-granting institutions whose prebaccalaureate 
vocational programs lead to the associate degree. This would minimize the burden of the new requirement for unannounced 
visits, hopefully without any adverse consequences. The Secretary invites comments on this approach and suggestions for 
alternative ways of reducing the burden without eliminating from review those institutions offering vocational education that 
have abused the Title IV program. 
  

Section 602.25 Additions to or Substantive Changes in Educational Programs 
Section 496(a) of the HEA authorizes the Secretary to recognize accrediting agencies that are reliable authorities as to the 
quality of the education or *3584 training provided by the institutions or programs they accredit. Section 496 does not 
specifically address the manner in which accrediting agencies evaluate either new programs begun by institutions after their 
last grant of accreditation or preaccreditation or programs that are substantially changed after the institution is accredited or 
preaccredited. However, the Secretary believes that an agency cannot be a reliable authority as to the quality of education or 
training offered by an institution if the agency does not assess those new or substantively changed programs. Accordingly, in 
§ 602.25 of the proposed regulations, the Secretary establishes the framework for a policy that accrediting agencies must 
have to address additions to and substantive changes in educational programs. Specifically, in §602.25(a) the Secretary 
proposes that an accrediting agency may include within its previous grant of accreditation or preaccreditation an educational 
program that an institution initially offers or substantively changes after that grant of accreditation or preaccreditation only if 
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the agency specifically evaluates and approves the program. The Secretary proposes this requirement based upon the past 
actions of some accrediting agencies. 
  
Certain accrediting agencies that accredit institutions offering specific prebaccalaureate vocational education programs have, 
on occasion, extended their accreditation to additional programs that these institutions offered after being accredited, without 
evaluating the quality of those additional programs, even though the additional programs were totally unrelated to the 
programs initially accredited. For example, an accrediting agency that accredited an institution that offered cosmetology 
courses extended its accreditation to additional programs that the institution subsequently offered in jet airplane mechanics 
and air conditioning and refrigeration without ever evaluating the quality of those additional programs. The Secretary 
believes that this practice violates the purpose of accreditation. 
  
On the other hand, the Secretary believes that prior approval of programs is not necessary in all circumstances, a belief shared 
by negotiators, although no consensus was reached as to the circumstances. In §602.25(b) the Secretary proposes an 
exception to this requirement if the institution notifies the accrediting agency of the new or substantially changed program 
before it is offered, and the new or substantially changed program does not provide prebaccalaureate vocational education. 
The Secretary proposes this exception because the Secretary believes that new bachelor and higher degree programs are 
thoroughly reviewed by a variety of entities before they may be offered. Most institutional accrediting agencies, for example, 
require institutions to have thorough internal reviews of all new degree programs by curriculum committees, governing 
boards, and other appropriate units within the institution and to obtain appropriate state authorization for those new degree 
programs before they are offered. However, even though an accrediting agency may not be required by these proposed 
regulations to evaluate a new or substantially changed program before it is offered under §602.25(b), accrediting agencies are 
certainly free, and encouraged, to do so under their own policies. 
  
The Secretary acknowledges that the task of deciding which programs should require preapproval by accrediting agencies is a 
difficult one and seeks suggestions from commenters. For commenters who suggest that preapproval be allowed for 
prebaccalaureate vocational education programs that are “related” to a previously accredited program, the Secretary requests 
specific suggestions on how to determine whether the new or substantially changed program is “related” to the other 
program. 
  
The Secretary notes that most accrediting agencies already have a definition of “substantive change” but observes that there 
is considerable variation among agencies as to what this term means. Most agencies’ definitions generally include the 
following kinds of changes: a substantial change in the length of a program, its content, or both, as, for example, when a 
secretarial program increases from 1200 clock hours to 1600 clock hours to provide a 400-hour component in office 
automation; a change from a traditional 15-week semester format to an alternate weekend format; and a change from a 
certificate program to an associate degree program. The Secretary seeks to require preapproval for these and similar types of 
changes and proposes that an agency’s definition of a substantive change in an educational program include, at a minimum, a 
substantial change in the number of clock or credit hours, the number of weeks, or the content of a program, a change in the 
type of program offered, a change in the credential awarded for completion of the program, and a change in the manner in 
which the institution measures the educational quantity of the program from clock hours to credit hours. The Secretary invites 
comments on this approach as well as suggestions for alternative approaches to defining which types of programs require 
preapproval. 
  
Finally, the Secretary acknowledges that the proposed requirement for a substantive change policy may result in increased 
costs to agencies and, in turn, institutions. However, for the reasons noted above, the Secretary believes the benefits far 
outweigh the costs. The Secretary also wishes to note that there was general consensus among non-Federal negotiators about 
the appropriateness of including a substantive change requirement in the proposed regulations. However, not all of the 
negotiators agreed that the approach proposed by the Secretary was appropriate. 
  

Section 602.26 Required Accreditation Standards 
Section 496 of the HEA authorizes the Secretary to recognize accrediting agencies that are reliable authorities as to the 
quality of the education or training provided by the institutions or programs only if the agencies satisfy standards established 
by the Secretary. Section 496(a) specifically requires the Secretary to establish standards and requires the standards to include 
“an appropriate measure or measures of student achievement.” 
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Section 496(a)(5) of the HEA provides that the Secretary’s standards for recognition of accrediting agencies must require that 
an accrediting agency establish accreditation standards that assess 12 areas pertaining to the institutions or programs it 
accredits. These areas are: (1) Curricula; (2) faculty; (3) facilities, equipment and supplies; (4) fiscal and administrative 
capacity as appropriate to the specified scale of operation; (5) student support services; (6) recruiting and admissions 
practices, academic calendars, catalogs, publications, grading and advertising; (7) program length and tuition and fees in 
relation to the subject matters taught and the objectives of the degrees or credentials offered; (8) measures of program length 
in clock hours or credit hours; (9) success with respect to student achievement in relation to the institution’s mission; (10) 
default rates in student loan programs under Title IV of the HEA; (11) record of student complaints received by, or available 
to, the accrediting agency; and (12) the institution’s compliance with its program responsibilities under title IV of the HEA. 
However, under section 496(a)(5), accrediting agencies that have as their principal purpose the accrediting of institutions of 
higher education or higher education programs to enable them to participate in Federal *3585 programs not authorized under 
the HEA are exempt from the requirement to have standards for the areas listed in (7), (8), (9), (10), and (12). 
  
The Secretary notes that most accrediting agencies already have standards addressing many of these areas. However, to the 
extent that an agency does not have standards for all of them, there is an increased cost to that agency to develop and 
implement the new standards. The Secretary believes that the proposed regulations minimize the increased cost by allowing 
agencies maximum flexibility to set their standards to best suit their needs and the needs of the institutions or programs they 
accredit. 
  
If the ultimate purpose of section 496 is to authorize the Secretary to recognize accrediting agencies that are reliable 
authorities as to the quality of the education or training provided by the institutions or programs they accredit, so that 
recognized agencies only accredit institutions or programs of demonstrated quality, then the Secretary believes that each 
agency’s standard for a particular area listed in section 496(a)(5) must evaluate the quality of the effort the institution or 
program is making in that area. 
  
Accordingly, in §602.26 of the proposed regulations, the Secretary requires accrediting agencies to have standards assessing 
the 12 areas cited in section 496(a)(5) of the HEA. In §602.26(a)(3), the Secretary exempts accrediting agencies whose 
accreditation enables their institutions or programs to participate only in Federal programs not authorized under the HEA 
from having to establish standards for the areas listed under (7), (8), (10), and (12). However, the Secretary does not exempt 
these agencies from the requirement to establish standards that assess success with respect to student achievement. The 
Secretary believes that the standards specified in §602.26(b)(9) fulfill the requirement in section 496(a) of the HEA that the 
Secretary recognize accrediting agencies that meet the Secretary’s standards, which must include “an appropriate measure or 
measures of student achievement.” Furthermore, the Secretary believes that any determination by an accrediting agency that 
the program or institution it accredits provides quality education or training must be based, in part, on an assessment of the 
achievement of students enrolled in the institution or program. The Secretary notes that the exemption provided in section 
496(a)(5) of the HEA for certain standards was not discussed during negotiated rulemaking because it was added as a 
technical legislative amendment after the negotiations took place. 
  
Each of the 12 required standards is discussed below. The title for each standard is based on the statutory language used in 
section 496(a)(5) for that standard. Unless otherwise noted, consensus was reached among negotiators as to language for each 
of the standards. 
  
The proposed regulatory language in §602.26(b) for standards addressing areas (1), (2), (3), and (5) follows the 
recommendations of negotiators and simply restates the law. These four provisions require that, to be recognized by the 
Secretary, an accrediting agency must adopt standards under which it evaluates the quality of an institution’s or program’s 
curricula; faculty; facilities, equipment, and supplies; and student support services. The Secretary has reexamined the manner 
in which these four standards are described in the proposed regulations and believes that it may be more useful to provide 
guidance as to the manner in which quality may or should be discussed under these standards than to simply restate the law. 
The Secretary requests comment on this matter. To assist commenters in this regard, for each of the four areas, the Secretary 
examined the standards of several accrediting agencies to determine how these agencies addressed quality standards for those 
areas and presents the results of that examination under the appropriate topic. The Secretary invites comments on those 
approaches and additional suggestions for focusing on quality assessment. 
  
Section 602.26(b)(1) Curricula. The Secretary found that the standards most accrediting agencies have adopted to evaluate an 
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institution’s or program’s curricula relate to the overall quality of the curricula, its appropriateness in light of an institution’s 
or program’s educational objectives and the specific degrees or certificates awarded, and the mechanisms the institution or 
program uses to evaluate the curricula and make modifications. The Secretary considers all of these to be elements of good 
practice in the assessment of an institution’s or program’s curricula. Accordingly, the Secretary requests specific comment as 
to whether the manner in which these agencies handle standards for curricula would be a useful addition to these regulations. 
The Secretary also invites additional comments regarding other elements that the Secretary should include in the evaluation 
of accrediting agencies for compliance with this requirement. 
  
Section 602.26(b)(2) Faculty. The Secretary found that the standards most accrediting agencies have adopted to evaluate an 
institution’s or program’s faculty relate to the overall quality of the faculty, the extent to which the institution or program 
relies on part-time faculty to teach students, and the effectiveness of the teaching provided by all faculty. Some agencies also 
include in their standards an assessment of the procedures an institution or program uses for the hiring, promotion, 
evaluation, and professional development of faculty, while other agencies merely examine these issues in light of whether the 
institution’s or program’s policies provide for the fair and equitable treatment of faculty. The Secretary considers all of these 
to be elements of good practice in the assessment of an institution’s or program’s faculty. Accordingly, the Secretary requests 
specific comment as to whether the manner in which these agencies handle standards for faculty would be a useful addition to 
these regulations. The Secretary also invites additional comments regarding other elements that the Secretary should include 
in the evaluation of accrediting agencies for compliance with this requirement. 
  
Section 602.26(b)(3) Facilities, equipment, and supplies. The Secretary found that the standards most accrediting agencies 
have adopted to evaluate an institution’s or program’s facilities, equipment, and supplies relate to the overall quality of these 
support areas. Specifically, the Secretary found that most accrediting agencies assess, in light of an institution’s or program’s 
educational objectives, the adequacy and appropriateness of: libraries, learning resource centers, and other academic and 
instructional support facilities; the equipment and supplies that support the instructional program; and any other physical 
resources the institution or program uses to achieve its educational objectives. The Secretary considers all of these elements 
to be good practices for the assessment of facilities, equipment, and supplies. Accordingly, the Secretary requests specific 
comment as to whether the manner in which these agencies handle standards for this area would be a useful addition to these 
regulations. The Secretary also invites additional comments regarding other elements that the Secretary should include in the 
evaluation of accrediting agencies for compliance with this requirement. 
  
Section 602.26(b)(4) Fiscal and administrative capacity as appropriate to the specified scale of operations. Section 
496(a)(5)(D) requires an accrediting agency to have standards that address the fiscal and *3586 administrative capacity of an 
institution or program in relation to its scale of operation. It is the Secretary’s view that the purpose of this requirement is to 
enable the agency to determine whether the institution or program is fiscally and administratively sound and will likely 
remain so for a future period. Because the financial condition of an institution is subject to change, the Secretary proposes 
that an agency must make this determination each time it grants accreditation, preaccreditation, or reaccreditation. The 
Secretary also proposes that an agency must examine each institution’s financial capacity in sufficient depth on an annual 
basis to determine if the financial capacity of the institution threatens the ability of the institution or program to continue to 
meet the agency’s standards and, if so, to take appropriate follow-up action. The Secretary invites comments as to whether 
this follow-up action should include notifying the Secretary of the institution’s financial condition. 
  
The Secretary believes that the enhanced financial monitoring by accrediting agencies that is required by these proposed 
regulations will provide increased protection to students with regard to problems arising from an institution’s financial 
instability. 
  
Section 602.26(b)(5) Student support services. The Secretary found that the standards most accrediting agencies have 
adopted to evaluate an institution’s or program’s student support services relate to the overall quality and extent of the 
services provided and their appropriateness in light of the institution’s or program’s mission and the types of students it 
admits. The Secretary considers all of these elements to be good practices for the assessment of student support services. 
Accordingly, the Secretary requests specific comment as to whether the manner in which these agencies handle standards for 
this area would be a useful addition to these regulations. The Secretary also invites additional comments regarding other 
elements that the Secretary should include in the evaluation of accrediting agencies for compliance with this requirement. 
  
Section 602.26(b)(6) Recruiting and admission practices; and academic calendars, catalogs, publications, grading, and 
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advertising. Section 496(a)(5)(F) requires an accrediting agency to have standards that address an institution’s or program’s 
recruiting and admissions practices, as well as its academic calendars, catalogs, publications, grading, and advertising. The 
Secretary believes this statutory provision contains two different standards. One standard relates to the appropriateness of the 
institution’s or program’s recruiting and admission practices. Under this standard, the agency must determine whether an 
institution’s practices are reasonable in light of the institution’s or program’s educational mission. 
  
The other standard relates to the institution’s academic calendars, catalogs, publications, grading, and advertising. Under that 
standard, which is in the nature of consumer protection, the agency must evaluate whether those items are accurate, complete, 
and consistent with the institution’s actual practice. 
  
Section 602.26(b)(7) Program length and tuition and fees in relation to the subject matters taught and the objectives of the 
degrees or credentials offered. Section 496(a)(5)(G) requires an accrediting agency to have standards that address program 
length and tuition and fees in relation to the subject matters taught and the objectives of the degree or credential offered. It is 
the Secretary’s view that one of the purposes of this requirement is to eliminate certain abuses that have been discovered at 
institutions participating in Title IV, HEA programs. 
  
These abusive practices fall into three main categories. One category involves accredited institutions that offer 
prebaccalaureate vocational programs and charge an excessive amount of tuition and fees for programs that lead to dead end 
or very low-paying jobs. In some cases, the tuition and fees for a short-term program to prepare students for a particular job 
exceeded the annual income that a person employed in that job could expect to earn. 
  
Another category involves accredited institutions that offer prebaccalaureate vocational education programs and inflate either 
the clock or credit hours for the program or the length of the program without educational justification, simply to increase the 
amount of SFA funds these institutions may receive. The third category involves accredited institutions that offer 
prebaccalaureate vocational education that are simply too short to be able to provide training that has any value in the 
workplace. 
  
The Secretary proposes to address the statutory requirement for standards related to program length and tuition and fees by 
requiring an accrediting agency to establish minimum and maximum program lengths for prebaccalaureate vocational 
programs. In this context, program length means both the number of clock hours or credit hours in a program and the number 
of weeks that a program is offered. The Secretary invites specific comments with regard to this requirement. The topic of 
standards for establishing minimum and maximum program lengths was not discussed during the negotiated rulemaking 
sessions, and the Secretary invites comments on this topic as well. 
  
During the negotiated rulemaking sessions, consensus was reached on various factors that should be considered when an 
agency establishes its standard for program length in relation to tuition and fees. These factors are listed under §602.26(b)(7) 
(i), (ii), (iii), and (iv). The Secretary has reconsidered this matter and now proposes two additional factors. The first concerns 
any applicable Federal statutes and regulations. The Secretary does not believe the addition of a requirement for agencies to 
take into account applicable statutes and regulations when developing their standards goes beyond the intent of the HEA 
because it does not require agencies to adopt the Federal policies but simply to take them into account. The second factor 
concerns the relationship between tuition and fees for a prebaccalaureate vocational program and the remuneration that a 
graduate of that program can reasonably be expected to receive. The Secretary is concerned about this issue for this type of 
program because the very purpose of a prebaccalaureate vocational program is to prepare a student for gainful employment in 
a recognized occupation. Moreover, the Secretary is concerned that tuition and fees being charged for prebaccalaureate 
vocational programs may be excessive given the type of job for which a graduate of the program qualifies. Accordingly, the 
Secretary requests specific comment regarding standards that address tuition and fee charges for a prebaccalaureate 
vocational program vis-a-vis the remuneration that graduates of a program may receive. 
  
The Secretary requests comments on the various factors proposed for standards that assess program length and tuition and 
fees. In calling for comments with regard to this standard, the Secretary wishes to remind commenters that a violation of a 
standard does not necessarily preclude an agency from accrediting an institution or program. The violation would, however, 
at least require the institution to justify its tuition and fee charges to the agency. 
  
The Secretary acknowledges that the development of standards for this area involves very complex issues. For the purpose of 
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stimulating discussion in this area, the Secretary offers the following possible approaches to the *3587 development of 
standards. Under one approach, the standard might require that annualized tuition and fees for a program not exceed a 
percentage of the annualized minimum wage. Under another approach, the standard might require that annualized tuition and 
fees for a program not exceed a percentage of the program’s graduates’ average earnings for their first year of employment. 
Under still another approach, annualized tuition and fees for a program could not exceed a percentage of the average 
annualized wages, as reported by the U.S. Bureau of Labor Statistics, in occupations for which the program prepares 
students. In suggesting possible approaches to the establishment of standards for this area, the Secretary reminds commenters 
of the difficulty in obtaining employment information, including salaries and wages, from graduates of an institution for 
periods beyond the first year after graduation. 
  
The Secretary is considering establishing in other regulations requirements governing program length and tuition and fees for 
programs that are eligible to participate in the SFA programs. Accordingly, if those regulatory requirements are established, 
the Secretary would consider requiring an accrediting agency to notify the Secretary if it knows that an institution’s program 
is too long or too short under that requirement, or if it knows that an institution’s tuition and fee charges violate that other 
requirement. The Secretary invites comments about the feasibility of adding this notification requirement or any alternative 
method of obtaining this information. 
  
Finally, the Secretary notes that the requirement to establish a standard for program length and tuition and fees applies only 
to those accrediting agencies whose accreditation enables the institutions they accredit to participate in programs authorized 
under the HEA. 
  
Section 602.26(b)(8) Measures of program length in clock hours or credit hours. Section 496(a)(5)(H) requires an accrediting 
agency to have standards that address measures of program length in clock or credit hours. It is the Secretary’s view that the 
purpose of this requirement is to enable the agency to determine if an institution take into proper account, as appropriate, 
factors such as program objectives and content, the types and locations of instructional delivery, and the knowledge and skills 
necessary for students to reach competence in the field being taught when determining the length of its programs in clock or 
credit hours. General agreement was reached by negotiators with regard to the substance of this standard. However, the 
Secretary has reconsidered this matter and now proposes an additional factor: any applicable Federal statutes and regulations. 
The Secretary does not believe the addition of a requirement for agencies to take into account applicable statutes and 
regulations when developing their standards goes beyond the HEA because it does not require agencies to adopt the Federal 
policies but simply to take them into account. The Secretary invites comments on this proposed addition. 
  
To the extent that the Secretary regulates this area in other regulations governing the SFA programs, these regulations may 
need to be modified. Moreover, as indicated with regard to §602.26(b)(7), if those other regulations are established, the 
Secretary may consider requiring an accrediting agency to notify the Secretary if it knows that an institution’s measure of the 
number of credits hours in its programs does not satisfy that other regulatory requirement. The Secretary invites comments 
about the feasibility of adding this notification requirement or on alternative methods of obtaining this information. 
  
The Secretary notes that the requirement to establish a standard for measures of program length in clock or credit hours 
applies only to those accrediting agencies whose accreditation enables the institutions they accredit to participate in programs 
authorized under the HEA. 
  
Section 602.26(b)(9) Success with respect to student achievement in relation to mission. Section 496(a)(5)(I) of the HEA 
requires an accrediting agency to have standards that address success with respect to student achievement in relation to 
mission, including, as appropriate, consideration of course completion rates, pass rates on State licensing examinations, and 
job placement rates. It is the Secretary’s view that standards for student achievement are the most important of all 
accreditation standards because the true success of an institution or program is measured by the success of its students. For 
institutions that offer prebaccalaureate vocational programs, the Secretary proposes to require agencies to establish minimum 
quantitative standards for completion rates, job placement rates, and pass rates on State licensing examinations for those 
programs, since gainful employment is the purpose of those programs. The Secretary proposes this additional requirement for 
institutions offering prebaccalaureate vocational education programs because, as noted in the discussion under §602.26(b)(7), 
these institutions have often engaged in abusive practices. The Secretary notes that the concept of minimum quantitative 
standards, even when restricted to prebaccalaureate vocational education, was not supported by non-Federal negotiators. 
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The Secretary acknowledges that there are many possible approaches to the establishment of the standards for measuring 
success in prebaccalaureate vocational programs, both in terms of the information collected and the minimum standard 
selected. For example, if an institution’s students are mainly first-time, full-time students in short-term programs, agencies 
could use data collected by institutions under the Student Right-to-Know and Campus Security Act of 1990 for calculating 
completion rates. Minimum job placement rate standards might be developed using three-year moving averages, adjusted for 
regional unemployment rates as computed by the Bureau of Labor Statistics of the U.S. Department of Labor. Further, a job 
placement rate could be calculated only for those jobs in the areas for which training was offered, all jobs obtained by 
graduates, or a combination of the two. 
  
The Secretary specifically invites suggestions for standards in this area. Further, the Secretary understands that developing 
appropriate standards in these areas is not easy and requests suggestions with regard to specific rates for the standards in 
these areas. The Secretary suggests as a reference point for completion and placement rates the statutory requirement, 
contained in section 481(e)(2) of the HEA, that, to be an eligible short-term vocational program under the SFA programs, a 
program must have a 70 percent completion and a 70 percent placement rate. 
  
Section 602.26(b)(10) Default rates in the student loan programs established under Title IV of the HEA. Section 496(a)(5)(J) 
of the HEA requires an accrediting agency to have standards that address an institution’s default rates in the student loan 
programs established under Title IV of the HEA. It is the Secretary’s view that the purpose of this requirement is to enable 
the agency to determine if an institution is out of compliance with its accrediting standards when the institution’s latest cohort 
default rate under the Federal Family Education Loan (FFEL) programs exceeds a certain threshold or has increased 
significantly over its previous rate. The Secretary proposes to require an agency to conduct a review if an institution’s latest 
cohort default rate *3588 equals or exceeds 25 percent. The Secretary establishes this rate as the trigger for review because 
that is the rate, beginning in fiscal year 1994, i.e. October 1, 1993, at which an institution will be disqualified from 
participating in the FFEL programs. An accrediting agency is free, of course, to set its trigger for review at a default rate 
below 25 percent. 
  
The Secretary also is concerned that a significant change in an institution’s default rate could be an indication of other serious 
problems that may affect the institution’s compliance with an agency’s standards. For this reason, the Secretary proposes to 
require an agency to conduct a review when the institution’s latest cohort default rate increases significantly over its rate the 
previous year. The Secretary does not propose to define the term “significant increase” in the proposed regulations but invites 
comments on an appropriate definition. One possibility that the Secretary is considering is to require an agency to conduct a 
review when the institution’s default rate increases by more than 50 percent from its previous rate, provided that previous rate 
exceeds 10 percent. The Secretary believes that a cohort default rate below 10 percent is not necessarily an indication that the 
institution may be in violation of its accrediting agency’s standards. Therefore, this provision would apply only if the 
institution’s latest cohort default rate exceeds 15 percent and has increased by more than 50 percent from its previous rate. 
The Secretary invites comments on this approach and other approaches that will provide guidance to agencies on what 
constitutes a significant increase in default rate. 
  
The Secretary notes that the requirement to establish a standard for this area applies only to those accrediting agencies whose 
accreditation permits the institutions they accredit to participate in programs authorized under the HEA. 
  
Section 602.26(b)(11) Record of student complaints received by, or available to, an agency. Section 496(a)(5)(K) of the HEA 
requires an accrediting agency to have standards that address the record of student complaints received by, or available to, an 
agency concerning an institution or program it accredits. It is the Secretary’s view that the purpose of this requirement is to 
enable an agency to focus its evaluation of the institution or program on the matters that gave rise to the student complaints 
when the agency undertakes its next evaluation of the institution or program. 
  
Section 602.26(b)(12) Compliance with an institution’s program responsibilities under Title IV of the Act. Section 
496(a)(5)(L) of the HEA requires an accrediting agency to have standards that address an institution’s compliance with its 
program responsibilities under Title IV of the Act. It is the Secretary’s view that an institution’s failure to comply with its 
Title IV responsibilities should be a factor in an accrediting agency’s determination as to whether that institution should 
continue to be accredited by the agency. The Secretary recognizes that accrediting agencies do not have the responsibility, 
expertise, personnel, or time to evaluate, on a routine basis, whether the institutions they accredit are in compliance with their 
Title IV responsibilities. On the other hand, agencies may not ignore information provided to them regarding the lack of 
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compliance of those institutions. Accordingly, the Secretary proposes that, in assessing an institution’s compliance under this 
standard, the agency relies on documentation forwarded to it by the Secretary. The Secretary wishes to make it clear that this 
section of the proposed regulations does not require accrediting agencies to review an institution to determine whether the 
institution is fulfilling its responsibilities under the SFA programs, as, for example, by verifying that an institution is 
calculating Pell distributions properly. Rather, the Secretary expects agencies to use the information provided by the 
Secretary on the institution to trigger a review of the institution for compliance with agency standards if the documentation 
provided by the Secretary indicates a problem that is related to one or more of the agency’s standards. 
  
The Secretary notes that the requirement to establish standards for this area applies only to those accrediting agencies whose 
accreditation enables the institutions they accredit to participate in programs authorized under the HEA. 
  
Section 602.26(b)(13) The institution’s practice of making refunds to students. Under section 484B of the HEA, an institution 
participating in the SFA programs must have a fair and equitable refund policy. An institution’s refund policy is judged to be 
fair and equitable if it provides a refund in an amount of at least the largest of the amounts provided under “(1) the 
requirements of applicable State law; (2) the specific refund requirements established by the institution’s nationally 
recognized accrediting agency and approved by the Secretary; or (3) the pro rata refund calculation” described elsewhere in 
section 484B. To permit an institution to satisfy the fair and equitable refund requirement using this criterion, the Secretary 
proposes not to recognize an accrediting agency unless the agency has a refund policy that provides for a fair and equitable 
refund to a student of tuition, fees, and other institutional charges. Thus, the Secretary’s recognition of an agency means that 
the Secretary has approved that agency’s refund policy. Non-Federal negotiators objected to the inclusion of this requirement 
in the proposed regulations on the grounds that section 496(g) of the HEA explicitly states that the Secretary may not 
establish standards for accrediting agencies that are not required by section 496. The Secretary believes, however, that the 
inclusion of a requirement for a standard addressing an institution’s refund policy in the proposed regulations is necessary to 
comply with section 484B of the HEA. 
  
Section 602.26(c) Time limit on correcting deficiencies. In § 602.26(c), the Secretary proposes that, when an institution or 
program fails to meet an agency standard, the agency may permit the institution or program a period, which may not exceed 
18 months, during which time it must take corrective action to bring itself back into compliance with the standard. The 
agency is free to set the time frame for coming into compliance at less than 18 months. If the institution or program fails to 
bring itself into compliance during the specified period, the agency must take adverse action, unless it finds that the time 
frame for achieving compliance should be extended for cause. Of course, the agency may take adverse action against an 
institution or program, either immediately or in less than 18 months, without offering the institution or program the 
opportunity to take corrective action if the agency believes that the adverse action is necessary. 
  
The Secretary believes that the 18-month time frame is necessary to ensure that institutions and programs make serious 
efforts to improve the quality of their offerings and to ensure that accrediting agencies take adverse actions when institutions 
fail to make those efforts. Accordingly, the Secretary anticipates that extensions beyond 18 months for cause will not be 
routinely granted. Additionally, the Secretary anticipates that for violations that are easily correctable, the appropriate period 
will be significantly less than 18 months. 
  
The Secretary is considering adding to this section a requirement that an accrediting agency must take action not only if it 
determines that an institution *3589 or program is not in compliance with a standard but also if it determines that an 
institution or program may currently meet the standard but is unlikely to be able to continue to meet the standard. The 
Secretary invites comments on this possible addition to the section. 
  

Section 602.27 Required Operating Procedures 
Section 496(c) of the HEA requires accrediting agencies whose accreditation enables institutions to participate in Title IV, 
HEA programs to take special action whenever institutions establish new branch campuses or undergo changes in ownership 
that result in changes in control. Accordingly, in §602.27 of the proposed regulations, the Secretary reiterates the requirement 
for special action set forth in that section. For purposes of this section, the Secretary notes that the term “branch campus” 
includes any “additional location,” which the Secretary defines to be a location that is geographically apart from the main 
campus, that has its own separate administrative structure, services, and facilities, and at which the institution plans to offer a 
complete educational program. The Secretary believes the inclusion of additional locations in this requirement is consistent 
with the intent of Congress. The close scrutiny of branch campuses and additional locations includes the requirement 
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contained in sections 496(c)((2) and (3) to approve a business plan for a branch prior to its opening; to extend accreditation to 
the branch only after determining that it has sufficient educational, financial, operations, management, and physical resources 
to provide education or training consistent with the accreditation standards; and to conduct on-site reviews within six months 
for all new branches and all institutions that change ownership that results in a change in control. 
  
Another requirement of section 496(c) of the HEA is that any institution participating in Title IV, HEA programs that enters 
into a teach-out agreement with another institution must agree to submit to its accrediting agency for approval a teach-out 
agreement that is consistent with applicable standards and regulations. In §602.27(b) of the proposed regulations, the 
Secretary reiterates this requirement. 
  

Section 602.28 Due Process for Institutions and Programs 
Section 496(a)(6) of the HEA requires an accrediting agency seeking recognition by the Secretary to use procedures 
throughout its accreditation process that satisfy due process requirements. Accordingly, in §602.28 of the proposed 
regulations, the Secretary sets out this due process requirement. Specifically, in §602.28 the Secretary requires an agency to 
set forth in writing all of its procedures governing its accreditation and preaccreditation processes, including its processes for 
the appeal of an adverse action it takes against an institution or program, to notify an institution or program in writing of any 
adverse action the agency takes against it, and to afford the institution or program the opportunity to appeal the adverse 
action. In accordance with section 496(a)(6)(D) of the HEA, in §602.28(b)(5) the Secretary specifically requires that an 
agency permit an institution or program the right to representation by counsel during an appeal of an adverse action. 
  
The Secretary acknowledges that the cost to an agency when an institution or program appeals an adverse action can be 
substantial. To minimize this cost, the Secretary has included in §602.28(b)(5) a provision, suggested by non-Federal 
negotiators, that agencies be given the discretion to determine when an appeal may be made only in writing. 
  

Section 602.29 Notification of Accrediting Decisions 
Section 496(a)(7) of the HEA requires accrediting agencies to notify the Secretary, the appropriate State postsecondary 
review entities, and the public of any final adverse accrediting action regarding an institution or program. Accordingly, in 
§602.29(a) of the proposed regulations, the Secretary establishes this notification requirement. The Secretary proposes an 
additional requirement in §602.29(a) that is not specified in the law: that accrediting agencies notify other appropriate 
accrediting agencies of all final adverse actions. The Secretary believes this additional notification requirement, which was 
suggested after the negotiated rulemaking sessions by one of the non-Federal negotiators, is necessary because of the 
requirement, implied in section 496(l)(2) of the HEA, that an accrediting agency must take into account the adverse 
accrediting actions of other accrediting agencies in making its own accrediting decisions. 
  
Section 496(a)(8) of the HEA requires accrediting agencies to make available to the Secretary, the appropriate State 
postsecondary review entity and, upon request, the public a brief statement supporting any decision to deny, withdraw, 
suspend, or terminate the accreditation or preaccreditation of an institution or program, together with the comments of the 
affected institution or program concerning that decision. Accordingly, in §602.29 of the proposed regulations, the Secretary 
establishes this requirement. To ensure that the statement is made available in a timely fashion, the Secretary proposes to 
require that the statement be made available within 60 days of an agency’s final decision. 
  
The Secretary is considering adding to this section a requirement that agencies notify the Secretary prior to taking final 
adverse action against an institution when the information that caused the agency to take the adverse action may relate to the 
institution’s continued participation in Title IV, HEA programs, as, for example, in the case of fraud or gross mismanagement 
of Federal funds. The Secretary is considering this additional notification requirement because of the length of time it often 
takes agencies to reach a final adverse decision, due to an institution’s rights under due process, even when circumstances 
indicate a gross violation of agency standards. The Secretary invites comments on this additional requirement and alternative 
approaches to notifying the Secretary when an agency has such serious concerns about an institution that it initiates an 
adverse action. 
  
Finally, the Secretary is considering adding to this section a requirement that an accrediting agency must notify the Secretary 
and the appropriate State postsecondary review entity of any final adverse accrediting action at the same time the agency 
notifies the institution of this action. The Secretary believes this addition would prevent excessive draw-down of SFA funds 
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by an institution after it loses accreditation. The Secretary notes that, while this topic was not discussed during negotiated 
rulemaking, many negotiators have told Department staff that this additional requirement would not present an undue 
hardship to their agencies. The Secretary invites comments on this proposed additional requirement and suggestions for 
alternative approaches to prevent unwarranted expenditure of SFA funds by institutions that have lost accreditation. 
  

Section 602.30 Regard for Decisions of States and Other Accrediting Agencies 
Section 496(l)(2) of the HEA implies that accrediting agencies are responsible for knowing what actions other recognized 
accrediting agencies have taken against an institution. The Secretary addresses this issue in §602.30 by proposing that all 
agencies, *3590 including those that accredit only programs, take into account the decisions of States and other accrediting 
agencies when making any accreditation or preaccreditation decision involving an institution or program. The Secretary 
believes the inclusion of programmatic accrediting agencies in this requirement is essential to ensure that the problems that 
caused a programmatic accrediting agency to take adverse action against a program within an institution are promptly 
reviewed by the institutional accrediting agency that accredits the institution to determine if the institution is still in 
compliance with the latter agency’s standards. 
  
In §602.30(a)(3) of the proposed regulations, the Secretary requires that agencies routinely share with other appropriate 
recognized accrediting agencies and State agencies information about any actions they have taken regarding an institution’s 
or programs’s accreditation or preaccreditation. The Secretary is considering adding to this section a requirement that 
agencies share information about actions they are taking or are about to take regarding an institution’s or program’s 
accreditation or preaccreditation. The Secretary invites comments on this additional requirement and alternative approaches 
to sharing information with the other members of the triad regarding actions either under way or planned by the agency with 
respect to an institution or program. 
  
Finally, in §602.30(b) the Secretary proposes that agencies are subject to the requirements in §602.30(a) if they “knew, or 
should have known,” of the actions being taken by another recognized accrediting agency or State agency. The Secretary 
believes that it is reasonable to expect an agency to have known of these actions if there is evidence that the other agencies 
have sent information concerning these actions to the agency. 
  

Other Issues 
The following discussion addresses other issues either discussed by negotiators or raised by the Secretary after the 
negotiations. None of the issues, however, involves a significant change from the current policies and procedures governing 
the accrediting agency recognition process, and thus none warrants inclusion in the previous section. 
  

Section 602.2 Definitions 
Accrediting agency. While the definition in the proposed regulations eliminates the language in the current regulations 
describing the type of entity that may comprise an agency, the Secretary wishes to make clear that the legal entity that is an 
accrediting agency may be an association, council, commission, or corporation. 
  
Designated Department official. While this term is not used in the current regulations, the Secretary proposes to use it in 
subpart B on recognition and termination procedures to describe much of what has, in fact, been the Department’s practice 
with respect to the accrediting agency recognition process. For example, the Assistant Secretary for Postsecondary Education 
has, on occasion, presented the summary of the preliminary analysis of an accrediting agency to the Advisory Committee; on 
other occasions, the Assistant Secretary has delegated that responsibility to a member of the Assistant Secretary’s staff. After 
the Advisory Committee meeting, the Assistant Secretary has routinely forwarded to the Secretary the Advisory Committee’s 
recommendation on an agency’s application for recognition, along with the Assistant Secretary’s recommendation. Finally, 
the Assistant Secretary has routinely advised the Secretary on issues related to the recognition of agencies. The Secretary 
believes that the inclusion of the term “designated Department official” and its use throughout subpart B clarifies the 
longstanding involvement of individuals other than the Secretary in the accrediting agency recognition process. 
  
Representative of the public. The Secretary wishes to make clear that under an agency’s policy on conflicts of interest, a 
representative of the public may not participate in any accrediting decisions pertaining to an institution or program with 
which he or she may have any direct or indirect affiliation. 
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Section 602.21 Administrative and Fiscal Responsibility 
Consensus was reached by negotiators regarding the provisions specified in this section for demonstrating that an accrediting 
agency has the necessary administrative and fiscal resources to carry out its accrediting responsibilities. However, the 
Secretary is concerned that the provisions contained in this section do not adequately address whether an agency’s personnel 
and fiscal resources will continue to be adequate during any recognition period granted. The Secretary invites suggestions on 
how to address this concern. 
  
Executive Order 12866 

These proposed regulations have been reviewed in accordance with Executive Order 12866. An assessment of the potential 
costs and benefits of the various requirements contained in the proposed regulations has been incorporated into the relevant 
sections of this preamble. The Secretary notes that, as these proposed regulations were subject to negotiated rulemaking, the 
costs and benefits of the various requirements were discussed thoroughly by negotiators. The resultant consensus reached on 
a particular requirement reflected agreement on the best possible approach to that requirement in terms of cost and benefit. 
  

Regulatory Flexibility Act Certification 
The Secretary certifies that these proposed regulations would not have a significant economic impact on a substantial number 
of small entities. The small number of entities that would be affected by these proposed regulations are accrediting agencies 
that apply for recognition by the Secretary. The regulations would not have a significant economic impact on the institutions 
affected because the regulations would not impose excessive regulatory burdens or require unnecessary Federal supervision. 
The regulations would impose the minimum requirements needed to ensure the proper implementation of the Secretary’s 
statutory mandate to recognize accrediting agencies. 
  

Paperwork Reduction Act of 1980 
Sections 602.4, 602.10, 602.26, and 602.27 contain information collection requirements. In addition, section 602.21(b)(7) 
contains specific record retention requirements. As required by the Paperwork Reduction Act of 1980, the Department of 
Education will submit a copy of these sections to the Office of Management and Budget for its review. (44 U.S.C. 3504(h)) 
  
These proposed regulations contain substantial information collection requirements for accrediting agencies applying for 
recognition by the Secretary, as well as additional requirements for recognized agencies during their recognition period. The 
Department needs and uses the information collected to determine whether an agency seeking recognition by the Secretary 
meets the requirements for recognition and whether, if the agency is recognized, it continues to operate in compliance with 
the requirements for recognition throughout its recognition period. 
  
Organizations and individuals desiring to submit comments on the information collection requirements should direct them to 
the Office of Information and Regulatory Affairs, OMB, room 3002, New Executive Office *3591 Building, Washington, 
DC 20503; Attention: Daniel J. Chenok. 
  

Invitation to Comment 
Interested persons are invited to submit comments and recommendations regarding these proposed regulations. 
  
All comments submitted in response to these proposed regulations will be available for public inspection, during and after the 
comment period, in room 3069, ROB-3, 7th & D Streets, SW., Washington, DC, between the hours of 8:30 a.m. and 4 p.m., 
Monday through Friday of each week except Federal holidays. 
  
To assist the Department in complying with the specific requirements of Executive Order 12866, the Secretary invites 
comments on whether there may be further opportunities to reduce any potential costs or increase potential benefits resulting 
from these proposed regulations without impeding the effective and efficient administration of the accrediting agency 
recognition process. 
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Assessment of Educational Impact 
The Secretary particularly requests comments on whether the proposed regulations in this document would require 
transmission of information that is being gathered by or is available from any other agency or authority of the United States. 
  

List of Subjects in 34 CFR Part 602 
Colleges and universities, Education, Reporting and recordkeeping requirements. 
  

(Catalog of Federal Domestic Assistance Number does not apply.) 
Dated: January 14, 1994. 
  
Richard W. Riley, 
  
Secretary of Education. 
  
  
The Secretary proposes to amend title 34 of the Code of Federal Regulations by revising part 602 to read as follows: 
  

PART 602—SECRETARY’S PROCEDURES AND CRITERIA FOR THE RECOGNITION OF ACCREDITING 
AGENCIES 

Subpart A—General Provisions 
Sec.602.1 Purpose.602.2 Definitions.602.3 Organization and membership.602.4 Submission of information to the Secretary 
by recognized accrediting agencies. 

Subpart B—Recognition and Termination Procedures 
602.10 Application for recognition.602.11 Preliminary review by the Secretary.602.12 Review by the National Advisory 
Committee on Institutional Quality and Integrity.602.13 Review and decision by the Secretary.602.14 Limitation, suspension, 
or termination of recognition.602.15 Requests for reconsideration of the Secretary’s decisions.602.16 Appeals 
procedures.602.17 Publication of list of recognized agencies. 

Subpart C—Criteria for Secretarial Recognition 
602.20 Geographic scope of accrediting activities.602.21 Administrative and fiscal responsibility.602.22 Accreditation 
experience.602.23 Application of standards.602.24 Accreditation processes.602.25 Additions to or substantive changes in 
educational programs.602.26 Required accreditation standards.602.27 Additional required operating procedures.602.28 Due 
process for institutions and programs.602.29 Notification of accrediting agency decisions.602.30 Regard for decisions of 
States and other accrediting agencies. 
Authority: 20 U.S.C. 1058, 1061, 1085, 1088, 1099b, 1141, 1401, 2471, and 3381, unless otherwise noted. 
  

Subpart A—General Provisions 
34 CFR § 602.1 

§602.1 Purpose. 
(a)(1) This part establishes procedures and criteria for the Secretary’s recognition of accrediting agencies. The purpose of the 
Secretary’s recognition of agencies is to assure that these agencies are, for the purposes of the Higher Education Act of 1965, 
as amended (HEA), or for other Federal purposes, reliable authorities as to the quality of education or training offered by the 
institutions of higher education or the higher education programs they accredit. 
  
(2) The Secretary’s recognition of an accrediting agency is based on the Secretary’s determination that the agency satisfies 
the requirements of this part. 
  
(b) The Secretary grants recognition only to those agencies that— 
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(1) Accredit institutions of higher education for the purpose of enabling them to establish eligibility to participate in HEA 
programs; or 
  
(2) Accredit institutions of higher education or higher education programs for the purpose of enabling them to establish 
eligibility to participate in other programs administered by the Department or by other Federal agencies. 
  
(Authority: 20 U.S.C. 1099b) 
 34 CFR § 602.2 

§602.2 Definitions. 
The following definitions apply to terms used in this part: 
  
Accreditation means the status of public recognition that an accrediting agency grants to an educational institution or 
program that meets the agency’s established qualifications and standards. 
  
Accrediting agency or agency means a legal entity, or that part of a legal entity, that conducts accrediting activities through 
voluntary, non-Federal peer evaluations and makes decisions concerning the accreditation or preaccreditation status of 
institutions, programs, or both. 
  
Act means the Higher Education Act of 1965, as amended. 
  
Adverse accrediting action means the denial, withdrawal, suspension, or termination of accreditation or preaccreditation, or 
any comparable accrediting action an agency may take against an institution or program, except that placing an institution or 
program on probation or issuing a show cause order against an institution or program is not an adverse accrediting action 
unless it is so defined by the accrediting agency. 
  
Advisory Committee means the National Advisory Committee on Institutional Quality and Integrity. 
  
Branch campus means a location of an institution of higher education that is geographically apart from and independent of 
the main campus of the institution. The Secretary considers a location of an institution to be independent of the main campus 
if the location (1) is permanent in nature; (2) offers courses in educational programs leading to a degree, certificate, or other 
recognized educational credential; (3) has its own faculty and administrative or supervisory organization; and (4) has its own 
budgetary and hiring authority. 
  
Designated Department official means the official in the Department of Education to whom the Secretary has delegated the 
responsibilities indicated in this part. 
  
Institution of higher education or institution means an educational institution that qualifies or may qualify as an eligible 
institution under 34 CFR part 600. 
  
Institutional accrediting agency means an agency that accredits institutions of higher education. 
  
Nationally recognized accrediting agency, nationally recognized agency, or recognized agency means an accrediting agency 
that is recognized by the Secretary under this part. 
  
Part means part 602 of title 34 of the Code of Federal Regulations governing the Secretary’s procedures and criteria *3592 
for the recognition of accrediting agencies. 
  
Preaccreditation means the status of public recognition that an accrediting agency grants to an institution or program for a 
limited period of time that signifies that the agency has determined that the institution or program is progressing towards 
accreditation and is likely to attain accreditation within a reasonable period of time. 
  
Prebaccalaureate vocational education means vocational education that leads to a certificate, degree, or other credential that is 
less than a bachelor’s degree. 
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Program means a postsecondary educational program offered by an institution that leads to an academic or professional 
degree, vocational certificate, or other recognized educational credential. 
  
Programmatic accrediting agency means an agency that accredits specific educational programs that prepare students for 
entry into a profession, occupation, or vocation. 
  
Representative of the public means a person who is not (1) an employee, member of the governing board, owner, or 
shareholder of, or consultant to, an institution or program that either is accredited by the agency or has applied for 
accreditation; or (2) a member of any trade association or membership organization related to, affiliated with, or associated 
with the accrediting agency. 
  
Secretary means the Secretary of the U.S. Department of Education or any official or employee of the Department acting for 
the Secretary under a delegation of authority. 
  
State means a State of the Union, American Samoa, the Commonwealth of Puerto Rico, the District of Columbia, Guam, the 
Trust Territory of the Pacific Islands, the Virgin Islands, and the Commonwealth of the Northern Mariana Islands. 
  
Teach-out agreement means a written agreement between accredited institutions that provides for the equitable treatment of 
students if one of those institutions stops offering an educational program before all students enrolled in that program 
complete the program. 
  
Title IV, HEA program means any of the programs set forth in 34 CFR 668.1(c). 
  
Vocational education means education or training that prepares students for gainful employment in a recognized occupation. 
  
(Authority: 20 U.S.C. 1099b) 
 34 CFR § 602.3 

§602.3 Organization and membership. 
(a) The Secretary recognizes only the accrediting agencies described in paragraph (b) of this section that— 
  
(1) Accredit institutions of higher education or higher education programs for the purpose described in §601.1(b); and 
  
(2) Satisfy the criteria for Secretarial recognition contained in subpart C of this part. 
  
(b) The accrediting agencies referred to in paragraph (a) of this section are— 
  
(1) A State agency that— 
  
(i) Has as a principal purpose the accrediting of institutions of higher education, higher education programs, or both; and 
  
(ii) Has been listed by the Secretary as a nationally recognized accrediting agency on or before October 1, 1991; 
  
(2) An accrediting agency that— 
  
(i) Has a voluntary membership of institutions of higher education; 
  
(ii) Has as a principal purpose the accrediting of institutions of higher education to enable them to participate in programs 
authorized under this Act; and 
  
(iii) Satisfies the “separate and independent” requirements contained in paragraph (c) of this section; 
  
(3) An accrediting agency that— 
  
(i) Has a voluntary membership; and 
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(ii) Has as its principal purpose the accrediting of higher education programs, or higher education programs and institutions 
of higher education to enable them to participate in Federal programs not authorized under this Act; and 
  
(4) An accrediting agency that, for purposes of determining eligibility for Title IV, HEA programs— 
  
(i)(A) Has a voluntary membership of individuals participating in a profession; or 
  
(B) Has as its principal purpose the accrediting of programs within institutions that are accredited by another nationally 
recognized accrediting agency; and 
  
(ii)(A) Satisfies the “separate and independent” requirements contained in paragraph (c) of this section; or 
  
(B) Obtains a waiver from the Secretary under paragraph (e) of this section of the “separate and independent” requirements 
contained in paragraph (c) of this section. 
  
(c) For purposes of this section, “separate and independent” means that— 
  
(1) The members of the agency’s decision-making body—who make its accrediting decisions, establish its accreditation 
policies, or both—are not elected or selected by the board or chief executive officer of any related, associated, or affiliated 
trade association or membership organization; 
  
(2) At least one member of the agency’s decision-making body is a representative of the public, with no less than one-seventh 
of the body consisting of representatives of the public; 
  
(3) The agency has established and implemented guidelines for each member of the decision-making body to avoid conflicts 
of interest in making decisions; 
  
(4) The agency’s dues are paid separately from any dues paid to any related, associated, or affiliated trade association or 
membership organization; and 
  
(5) The agency’s budget is developed and determined by the agency without review by or consultation with any other entity 
or organization. 
  
(d) The Secretary considers that any joint use of personnel, services, equipment, or facilities by an accrediting agency and a 
related, associated, or affiliated trade association or membership organization does not violate the provisions of paragraph (c) 
of this section if— 
  
(1) The agency pays the fair market value for its proportionate share of the joint use; and 
  
(2) The joint use does not compromise the independence and confidentiality of the accreditation process. 
  
(e)(1) Upon request of an accrediting agency described in paragraph (b)(4) of this section, the Secretary waives the “separate 
and independent” requirements of this section if the agency demonstrates that— 
  
(i) The agency has been listed by the Secretary as a nationally recognized agency on or before October 1, 1991; and 
  
(ii) The existing relationship between the agency and the related, associated, or affiliated trade association or membership 
organization does not compromise the independence of the accreditation process. 
  
(2) To demonstrate that the existing relationship between the agency and the related, associated, or affiliated trade association 
or membership organization does not compromise the independence of the accreditation process, the agency must show 
that— 
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(i) The related, associated, or affiliated trade association or membership organization plays no role in making or ratifying the 
accreditation decisions of the agency; 
  
(ii) The agency has sufficient budget and administrative autonomy to carry out its accrediting functions; and 
  
(iii) The agency provides to the related, associated, or affiliated trade *3593 association or membership organization only 
information it makes available to the public. 
  
(Authority: 20 U.S.C. 1099b) 
 34 CFR § 602.4 

§602.4 Submission of information to the Secretary by recognized accrediting agencies. 
Each accrediting agency recognized by the Secretary shall submit to the Secretary— 
  
(a) Reports of final accrediting actions taken by the agency with respect to the institutions and programs it accredits; 
  
(b) A copy of any annual report prepared by the agency; 
  
(c) A copy, updated annually, of the agency’s directory of accredited institutions and programs; 
  
(d) A summary of the agency’s major accrediting activities during the previous year (an annual data summary), if so 
requested by the Secretary to carry out the Secretary’s responsibilities related to this part; 
  
(e) Upon request, information to assist the Secretary in resolving problems with any institution or program accredited by the 
agency, provided that the request does not conflict with the agency’s policies on confidentiality with respect to its records on 
those institutions or programs; and 
  
(f) Any proposed change that might alter the agency’s— 
  
(1) Scope of recognition; or 
  
(2) Compliance with the requirements of this part. 
  
(Authority: 20 U.S.C. 1099b) 
  

Subpart B—Recognition and Termination Procedures 
34 CFR § 602.10 

§602.10 Application for recognition. 
(a) An accrediting agency seeking initial or renewed recognition by the Secretary as a nationally recognized accrediting 
agency submits a written application to the Secretary. The application for recognition consists of— 
  
(1) A statement of the agency’s requested scope of recognition; 
  
(2) An analysis of the agency’s compliance with the criteria for recognition set forth in this part; and 
  
(3) Supporting documentation. 
  
(b)(1) An accrediting agency’s application for recognition constitutes a grant of authority to the Secretary to conduct site 
visits and to gain access to agency records, personnel, and facilities on an announced or unannounced basis. 
  
(2) The Secretary conducts an unannounced site visit only, where necessary in the judgment of the Secretary, to obtain 
information to verify that the agency is in compliance with the requirements of this part and the information cannot be 
obtained or substantiated in an announced site visit. 
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(c) The Secretary does not make available to the public any confidential agency materials examined by Department personnel 
or the Secretary as part of the evaluation of an accrediting agency’s application for recognition. 
  
(Authority: 20 U.S.C. 1099b) 
 34 CFR § 602.11 

§602.11 Preliminary review by the Secretary. 
(a) Upon receipt of an accrediting agency’s application for recognition, the Secretary— 
  
(1) Establishes a schedule for the review of the agency by the designated Department official, the National Advisory 
Committee on Institutional Quality and Integrity, and the Secretary; and 
  
(2) Publishes a notice of the agency’s application in the Federal Register inviting public comment on the agency’s 
compliance with the requirements for recognition. 
  
(b)(1) The designated Department official analyzes the accrediting agency’s application to determine whether the agency 
satisfies the requirements of this part, taking into account all available relevant information concerning the compliance of the 
agency with the requirements for recognition. The analysis includes— 
  
(i) Site visits, on an announced or unannounced basis, to the agency and, at the Secretary’s discretion, representative 
institutions or programs it accredits; 
  
(ii) Review of public comment and other third-party information solicited by the Secretary, as well as any other information 
provided to the Secretary, concerning the performance of the agency in relation to the requirements of this part; and 
  
(iii) Review of complaints or legal actions involving the agency. 
  
(2) The designated Department official’s evaluation may also include a review of information directly related to institutions 
or programs accredited or preaccredited by the agency, relative to their compliance with the accrediting agency’s standards, 
the effectiveness of the agency’s standards, or the agency’s application of those standards. 
  
(c) The designated Department official— 
  
(1) Prepares a written analysis of the accrediting agency; 
  
(2) Sends the analysis and all supporting documentation, including all third-party comments received by the Secretary, to the 
agency in advance of the Advisory Committee meeting; and 
  
(3) Specifies a time period before the Advisory Committee meeting during which the agency may provide the designated 
Department official with any written comments on the analysis. 
  
(d) The accrediting agency provides any written comments it chooses to make to the designated Department official before 
the expiration of the time period specified in paragraph (c)(3) of this section. 
  
(e) The designated Department official provides the Advisory Committee with the accrediting agency’s application and 
supporting documentation, the designated Department official’s analysis of the application, all information relied upon in 
developing the analysis, any response by the agency to the analysis, any Department rebuttal to the agency’s response, and 
any third-party information the Secretary receives regarding the agency. 
  
(f) The designated Department official provides the agency with a copy of any Department rebuttal provided to the Advisory 
Committee under paragraph (e) of this section. 
  
(Authority: 20 U.S.C. 1099b) 
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§602.12 Review by the National Advisory Committee on Institutional Quality and Integrity. 
(a)(1) The Advisory Committee considers an accrediting agency’s application at a public meeting and invites the designated 
Department official, the agency, and other interested parties to make oral presentations at the meeting. 
  
(2) The designated Department official arranges for a transcript to be made of the Advisory Committee meeting. 
  
(b) At the conclusion of the meeting, the Advisory Committee recommends that the Secretary approve or deny recognition of 
the accrediting agency or defer a decision on the agency’s application. 
  
(c)(1) If the Advisory Committee recommends recognition, the Advisory Committee also recommends the scope of 
recognition for the agency and a recognition period. 
  
(2) If the Advisory Committee recommends recognition despite finding that the agency failed to comply with each of the 
requirements of this part, the Advisory Committee provides the Secretary with a detailed explanation as to why it believes the 
agency’s failure to comply with the particular requirement(s) does not require denial or deferral. 
  
(3) If the Advisory Committee recommends denial of recognition, the Advisory Committee specifies the reasons for the 
recommendation and the requirements of this part that the agency failed to meet. 
  
(4) If the Advisory Committee recommends deferral of a decision on *3594 the agency’s application, the Advisory 
Committee specifies the reasons for the recommendation, the requirements of this part that it believes the agency has not met, 
and a recommended deferral period. 
  
(d) After the meeting, the Advisory Committee forwards its written recommendations concerning recognition to the 
Secretary. 
  
(Authority: 20 U.S.C. 1099b, 1145) 
 34 CFR § 602.13 

§602.13 Review and decision by the Secretary. 
(a) The Secretary determines whether to grant national recognition to an applicant accrediting agency based on the Advisory 
Committee’s recommendation and the full record of the agency’s application, including all oral and written presentations to 
the Advisory Committee by the agency, the designated Department official, and interested third parties. 
  
(b)(1) Before making a final decision, the Secretary affords both the designated Department official and the accrediting 
agency an opportunity to contest, in writing, the Advisory Committee’s recommendation. If either the agency or the 
designated Department official wishes to contest the recommendation, that party shall notify the Secretary and the other party 
no later than 10 days after the Advisory Committee meeting. 
  
(2) If the party contesting the Advisory Committee’s recommendation wishes to make a written submission to the Secretary, 
the Secretary must receive that submission no later than 30 days after the Advisory Committee meeting. However, the 
contesting party may not submit any evidence to the Secretary that it did not submit to the Advisory Committee. The 
contesting party shall simultaneously provide a copy of its submission to the other party. 
  
(3) If the noncontesting party wishes to respond in writing to the Secretary, the Secretary must receive that submission no 
later than 30 days after the noncontesting party receives the contesting party’s submission. However, the noncontesting party 
may not submit any evidence to the Secretary that it did not submit to the Advisory Committee. The noncontesting party shall 
simultaneously provide a copy of its response to the contesting party. 
  
(4) If the Advisory Committee’s recommendation is contested, the Secretary renders a final decision after taking into account 
the two parties’ written submissions, if any. 
  
(c) The Secretary approves the accrediting agency for national recognition if the Secretary determines that the agency 
satisfies each of the requirements contained in this part. 
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(d) The Secretary approves the accrediting agency for national recognition even if the agency does not satisfy each of the 
requirements contained in this part if the Secretary determines that the agency’s effectiveness is not impaired by the 
noncompliance. 
  
(e) If the Secretary approves the accrediting agency for national recognition, the Secretary defines- 
  
(1) The scope of recognition, which may include the— 
  
(i) Geographic area; 
  
(ii) Degrees and certificates awarded; 
  
(iii) Types of institutions the agency may accredit; 
  
(iv) Types of programs the agency may accredit; and 
  
(v) Preaccreditation status(es), if any, that the Secretary approves for recognition; and 
  
(2) The recognition period, which does not exceed five years. 
  
(f)(1) If the Secretary denies recognition to the accrediting agency or grants recognition for a scope narrower than that 
requested by the agency, the Secretary indicates in writing the reasons for that decision. 
  
(2) The agency described in paragraph (f)(1) of this section may request that the Secretary reconsider the decision under the 
provisions of §602.15. 
  
(g) If the Secretary defers a decision on the accrediting agency’s application, the Secretary— 
  
(1) Indicates in writing the reasons for the deferral and the deferral period; and 
  
(2) Automatically extends any previously granted recognition period until the Secretary reaches a decision on the renewal 
application. 
  
(h) If the Secretary does not reach a final decision on an accrediting agency’s application for renewal of recognition before 
the expiration of the agency’s recognition period, the Secretary automatically extends the previously granted recognition 
period until the Secretary reaches a decision on the renewal application. 
  
(Authority: 20 U.S.C. 1099b) 
 34 CFR § 602.14 

§602.14 Limitation, suspension, or termination of recognition. 
(a)(1) The Secretary may limit, suspend, or terminate the recognition of an accrediting agency before completion of its 
previously granted recognition period if the Secretary determines, after notice and opportunity for a hearing, that the agency 
fails or has failed to satisfy any of the requirements of this part. 
  
(2) If the agency requests a hearing— 
  
(i) The hearing is conducted by the Advisory Committee or by a subcommittee of three members of the Advisory Committee, 
appointed by the Secretary, if the Secretary determines that a more timely hearing is necessary than can be accommodated by 
the schedule of the full Advisory Committee; and 
  
(ii) The designated Department official arranges for a transcript to be made of the hearing. 
  
(b) The designated Department official begins a limitation, suspension, or termination proceeding against an accrediting 
agency by sending the agency a notice that— 
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(1) Informs the agency of the Secretary’s intent to limit, suspend, or terminate its recognition; 
  
(2) Identifies the alleged violations of the governing regulations that constitute the basis for the action; 
  
(3) Describes the limits to be imposed if the Secretary seeks to limit the accrediting agency; 
  
(4) Specifies the effective date of the limitation, suspension, or termination; and 
  
(5) Informs the agency that it may— 
  
(i) Submit to the designated Department official a written response to the notice no later than 30 days after it receives the 
notice; and 
  
(ii) Request a hearing, which shall take place in Washington, DC, before the Advisory Committee or subcommittee if the 
agency submits a hearing request to the designated Department official no later than 30 days after it receives the notice. 
  
(c)(1) As part of its response to the limitation, suspension, or termination notice or its hearing request, if any, the accrediting 
agency shall identify the issues and facts in dispute and its position with regard to those issues and facts. 
  
(2) After receipt of the agency’s response and hearing request, if any, the designated Department official— 
  
(i) Transmits the limitation, suspension, or termination notice and the agency’s response, if any, to that notice to the Advisory 
Committee or subcommittee; and 
  
(ii) Establishes the date and time of any hearing before the Advisory Committee or subcommittee. 
  
(d)(1) Except as provided in paragraph (d)(2) of this section, if a hearing is held, the Advisory Committee or subcommittee 
shall allow the designated Department official, the accrediting agency, and any interested party to make an oral or written 
presentation. That presentation may include the introduction of written and oral evidence. 
  
(2) If the designated Department official and the accrediting agency each *3595 agree, the Advisory Committee or 
subcommittee review shall be based solely on the written materials submitted to it under paragraph (c)(2)(i) of this section. 
  
(e)(1) After the Advisory Committee or subcommittee reviews the presentations, it shall issue an opinion in which it— 
  
(i) Makes findings of fact based upon the evidence presented; 
  
(ii) Recommends whether a limitation, suspension, or termination of the agency’s recognition is warranted; and 
  
(iii) Provides the reasons for that recommendation. 
  
(2) The Advisory Committee or subcommittee shall— 
  
(i) Transmit its written opinion to the Secretary; and 
  
(ii) Provide a copy of its opinion to the designated Department official and the accrediting agency. 
  
(f)(1) After receiving the Advisory Committee’s recommendation, the Secretary issues a decision on whether to limit, 
suspend, or terminate the agency’s recognition, based upon the recommendation of the Advisory Committee and the full 
record before the Advisory Committee. 
  
(2) Either the accrediting agency or the designated Department official may appeal the Advisory Committee’s 
recommendation by filing a notice of appeal with the Secretary within 10 days of receipt of the Advisory Committee’s or 
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subcommittee’s recommendation. If either party files an appeal with the Secretary, that party shall simultaneously provide a 
copy of the notice of appeal to the other party. 
  
(3) The party appealing the Advisory Committee’s or subcommittee’s recommendation has 30 days after its receipt of the 
recommendation to make a written submission to the Secretary challenging the recommendation. However, the appealing 
party may not submit any evidence that was not submitted to the Advisory Committee or subcommittee. The appealing party 
shall simultaneously provide a copy of the submission to the other party. 
  
(4) The nonappealing party has 30 days from the date it receives the appealing party’s submission to file a written response to 
the Secretary regarding the submissions of the appealing party and shall simultaneously provide the appealing party with a 
copy of its response. The nonappealing party may not submit any evidence that was not submitted to the Advisory Committee 
or subcommittee. 
  
(5) If the Advisory Committee’s or subcommittee’s recommendation is appealed, the Secretary renders a final decision after 
taking into account that recommendation and the parties’ written submissions on appeal. 
  
(g) If the Secretary limits, suspends, or terminates an accrediting agency’s recognition during its recognition period, the 
agency may request that the Secretary reconsider this decision under §602.15. 
  
(Authority: 20 U.S.C. 1099b) 
 34 CFR § 602.15 

§602.15 Requests for reconsideration of the Secretary’s decisions. 
(a)(1) An accrediting agency may request a reconsideration of a Secretarial decision if the Secretary— 
  
(i) Denies its application for recognition; 
  
(ii) Does not grant its requested scope of recognition; or 
  
(iii) Limits, suspends, or terminates the agency’s recognition during its recognition period. 
  
(2) The agency may request reconsideration only if the agency demonstrates that— 
  
(i) It has new information that could not have been presented previously; and 
  
(ii) The new information is likely to result in reversal of the Secretary’s decision. 
  
(b) To request a reconsideration, the accrediting agency shall— 
  
(1) Notify the Secretary of its intent no later than 10 days after its receipt of the Secretary’s decision; and 
  
(2) Submit its written request for reconsideration and the reasons for that request no later than 45 days after receipt of the 
Secretary’s decision. 
  
(c)(1) Within 60 days after receipt of the accrediting agency’s written request for reconsideration, the Secretary renders a 
final decision based on the information contained in the agency’s request and the entire record before both the Advisory 
Committee or subcommittee and the Secretary. 
  
(2) The Secretary may request the opinion of the designated Department official, the Advisory Committee, or the 
subcommittee before rendering a final decision. 
  
(Authority: 20 U.S.C. 1099b) 
 34 CFR § 602.16 

§602.16 Appeals procedures. 
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An accrediting agency may appeal the Secretary’s final decision under this part regarding the agency’s recognition to the 
Federal courts as a final decision in accordance with applicable Federal law. 
  
(Authority: 20 U.S.C. 1099b) 
 34 CFR § 602.17 

§602.17 Publication of list of recognized agencies. 
(a) The Secretary periodically publishes in the Federal Register a list of recognized accrediting agencies and each agency’s 
scope of recognition. 
  
(b) If the Secretary denies recognition to a previously recognized accrediting agency, or limits, suspends, or terminates its 
recognition during a previously granted recognition period, the Secretary publishes a notice of that action in the Federal 
Register and makes available to the public, upon request, the Secretary’s determination. 
  
(Authority: 20 U.S.C. 1099b) 
  

Subpart C—Criteria for Secretarial Recognition 
34 CFR § 602.20 

§602.20 Geographic scope of accrediting activities. 
To be listed by the Secretary as a nationally recognized accrediting agency, an accrediting agency must demonstrate to the 
Secretary that the geographical scope of its accrediting activities covers— 
  
(a) A State, if the agency is a component of a State government; 
  
(b) A region of the United States that includes at least three States that are contiguous or in close geographical proximity to 
one another; or 
  
(c) The United States. 
  
(Authority: 20 U.S.C. 1099b) 
 34 CFR § 602.21 

§602.21 Administrative and fiscal responsibility. 
(a) To be listed by the Secretary as a nationally recognized accrediting agency, an accrediting agency must demonstrate to the 
Secretary that it has the administrative and fiscal capability to carry out its accreditation activities in light of its requested 
scope of recognition. 
  
(b) The Secretary considers that an accrediting agency meets the requirements of paragraph (a) of this section if it has, and 
will likely continue to have— 
  
(1) Adequate administrative staff to— 
  
(i) Carry out its accrediting responsibilities effectively; and 
  
(ii) Manage its finances effectively; 
  
(2) Competent and knowledgeable individuals, qualified by experience and training, responsible for on-site evaluation, 
policy-making, and decision-making regarding accreditation and preaccreditation status; 
  
(3) Representation on its evaluation, policy, and decision-making bodies of— 
  
(i) For an institutional accrediting agency, both academic and administrative personnel; and 
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(ii) For a programmatic accrediting agency, both educators and practitioners; 
  
(4) Representation of the public on all decision-making bodies; 
  
(5) Clear and effective controls against conflicts of interest or the appearance of conflicts of interest by the agency’s *3596 
board members, commissioners, evaluation team members, consultants, administrative staff, and other agency 
representatives; 
  
(6) Adequate financial resources to carry out its accrediting responsibilities, taking into account the funds required to conduct 
the range of accrediting activities specified in the requested scope of recognition and the income necessary to meet the 
anticipated costs of its activities in the future; and 
  
(7) Complete and accurate records of— 
  
(i) Its last two full accreditation or preaccreditation reviews of each institution or program, including self-study reports, 
on-site evaluation team reports, institution or program responses to on-site reports, periodic review reports, and any reports of 
special review conducted by the agency between regular reviews; and 
  
(ii) Its decisions with respect to all preaccreditation and accreditation actions, including all adverse actions. 
  
(Authority: 20 U.S.C. 1099b) 
 34 CFR § 602.22 

§602.22 Accreditation experience. 
(a) To be listed by the Secretary as a nationally recognized accrediting agency, an accrediting agency must demonstrate to the 
Secretary that it has adequate experience in accrediting institutions, programs, or both. 
  
(b) The Secretary considers that an accrediting agency satisfies the requirements of paragraph (a) of this section if it has— 
  
(1) Granted accreditation or preaccreditation status to institutions or programs in the geographical area for which it seeks 
recognition; 
  
(2) Conducted accreditation activities covering the range of the specific degrees, certificates, and programs for which it seeks 
recognition, including— 
  
(i) Granting accreditation or preaccreditation status; and 
  
(ii) Providing technical assistance related to accreditation to institutions, programs, or both; and 
  
(3) Policies, evaluative criteria, and procedures, and has made evaluative decisions, that are accepted throughout the United 
States by— 
  
(i) Educators and educational institutions; and 
  
(ii) Licensing bodies, practitioners, and employers in the professional or vocational fields for which the educational 
institutions or programs within the agency’s jurisdiction prepare their students. 
  
(Authority: 20 U.S.C. 1099b) 
 34 CFR § 602.23 

§602.23 Application of standards. 
(a) To be listed by the Secretary as a nationally recognized accrediting agency, an accrediting agency must demonstrate to the 
Secretary that it consistently applies and enforces written standards that ensure that the education or training offered by an 
institution or program is of sufficient quality to achieve, for the duration of any accreditation period granted by the agency, 
the stated objective for which it is offered. 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=20USCAS1099B&originatingDoc=ICD6FFF60311E11DABAA48F9C8B1C0930&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)�
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=34CFRS602.22&originatingDoc=ICD6FFF60311E11DABAA48F9C8B1C0930&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)�
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=34CFRS602.22&originatingDoc=ICD6FFF60311E11DABAA48F9C8B1C0930&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)�
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=20USCAS1099B&originatingDoc=ICD6FFF60311E11DABAA48F9C8B1C0930&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)�
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=34CFRS602.23&originatingDoc=ICD6FFF60311E11DABAA48F9C8B1C0930&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)�
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=34CFRS602.23&originatingDoc=ICD6FFF60311E11DABAA48F9C8B1C0930&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)�


Secretary’s Procedures and Criteria for Recognition of Accrediting..., 59 FR 3578-01  
 
 

 © 2013 Thomson Reuters. No claim to original U.S. Government Works. 32 
 

  
(b) The Secretary considers that an accrediting agency meets the requirements of paragraph (a) of this section if— 
  
(1) The agency’s written standards and procedures for accreditation and preaccreditation, if that latter status is offered, 
comply with the requirements of this part; 
  
(2) The agency’s preaccreditation standards, if offered, are appropriately related to the agency’s accreditation standards, with 
a limit on preaccreditation status of no more than five years for any institution or program; 
  
(3) The agency’s organizations, functions, and procedures include effective controls against the inconsistent application of its 
criteria and standards; 
  
(4) The agency bases its decisions regarding accreditation or preaccreditation on its published criteria; and 
  
(5) The agency maintains a systematic program of review designed to ensure that its criteria and standards are appropriate 
and sufficiently comprehensive to evaluate the quality of the education or training provided by the institutions or programs it 
accredits and are relevant to the education or training needs of affected students. 
  
(Authority: 20 U.S.C. 1099b) 
 34 CFR § 602.24 

§602.24 Accreditation processes. 
(a)(1) To be listed by the Secretary as a nationally recognized accrediting agency, an accrediting agency must demonstrate to 
the Secretary that it has effective mechanisms for evaluating compliance with its standards and those mechanisms cover the 
full range of an institution’s or program’s offerings, including those offerings conducted at branch campuses and additional 
locations. 
  
(2) The Secretary considers that an accrediting agency meets the requirements of paragraph (a) of this section if it meets the 
requirements contained in paragraphs (b) through (f) of this section. 
  
(b)(1) In determining whether to grant initial or renewed accreditation, the accrediting agency evaluates whether an 
institution or program— 
  
(i) Maintains clearly specified educational objectives consistent with its mission and appropriate in light of the degrees or 
certificates it awards; 
  
(ii) Is successful in achieving its stated objectives; 
  
(iii) Maintains degree and certificate requirements that at least conform to commonly accepted standards; and 
  
(iv) Complies with the agency’s criteria. 
  
(2) In reaching its determination to grant initial or renewed accreditation, the accrediting agency— 
  
(i) Requires an in-depth self-study by each institution or program in accordance with guidance provided by the agency, with 
particular focus on the assessment of educational quality and the continuing improvement of educational quality; 
  
(ii) Conducts at least one on-site review of the institution or program at which the agency obtains sufficient information to 
enable it to determine if the institution or program complies with the agency’s criteria; 
  
(iii) Conducts its own analyses and evaluations of the self-study and supporting documentation furnished by the institution or 
program, and any other appropriate information from other sources, to determine whether the institution or program complies 
with the agency’s standards; and 
  
(iv) Provides to the institution or program a detailed written report on its review assessing— 
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(A) The institution’s or program’s compliance with the agency’s standards, including areas needing improvement; and 
  
(B) The institution’s or program’s performance with respect to student achievement. 
  
(c) In addition to the on-site visit described in paragraph (b)(2)(ii) of this section, an institutional accrediting agency whose 
accreditation enables the institutions it accredits to seek eligibility to participate in Title IV, HEA programs conducts—during 
the interval between the agency’s award of accreditation or preaccreditation to the institution or program and the expiration 
of the accreditation or preaccreditation period—at least one unannounced on-site review at each institution that provides 
prebaccalaureate vocational education or training for the purpose of determining the institution’s or program’s continued 
compliance with the agency’s standards. 
  
(d) The accrediting agency— 
  
(1) Monitors institutions or programs throughout the accreditation or preaccreditation period to ensure continuing compliance 
with the agency’s standards or criteria; and 
  
*3597 (2) Conducts special evaluations, site visits, or both, as necessary. 
  
(e) The accrediting agency regularly reevaluates institutions or programs that have been granted accreditation or 
preaccreditation. 
  
(Authority: 20 U.S.C. 1099b) 
 34 CFR § 602.25 

§602.25 Additions to or substantive changes in educational programs. 
(a) To be listed by the Secretary as a nationally recognized accrediting agency, an accrediting agency must demonstrate to the 
Secretary that, except as provided in paragraph (b) of this section, it includes within its previous grant of accreditation or 
preaccreditation to an institution an educational program that an institution initially offers, or substantively changes after that 
grant of accreditation or preaccreditation, only after— 
  
(1) The institution notifies the accrediting agency of the addition of the new program or the substantive change in the existing 
program; and 
  
(2) The accrediting agency evaluates the new or substantively changed program and determines that it does not adversely 
affect the institution’s capacity to meet the agency’s standards. 
  
(b) An accrediting agency may extend accreditation to an educational program that an institution initially offers or 
substantively changes after it received the agency’s last grant of accreditation or preaccreditation without specifically 
evaluating and approving that program if— 
  
(1) The institution notifies the agency of that program; and 
  
(2) The program does not provide prebaccalaureate vocational education. 
  
(c) For purposes of this section, an accrediting agency defines a substantive change in an educational program, but the 
definition must include— 
  
(1) A substantial change in the number of clock or credit hours, the number of weeks, and the content of that program; 
  
(2) A change in the type of program offered; 
  
(3) A change in the credential awarded for the successful completion of the program; and 
  
(4) A change from clock hours to credit hours or vice versa. 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=20USCAS1099B&originatingDoc=ICD6FFF60311E11DABAA48F9C8B1C0930&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)�
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=34CFRS602.25&originatingDoc=ICD6FFF60311E11DABAA48F9C8B1C0930&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)�
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=34CFRS602.25&originatingDoc=ICD6FFF60311E11DABAA48F9C8B1C0930&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)�


Secretary’s Procedures and Criteria for Recognition of Accrediting..., 59 FR 3578-01  
 
 

 © 2013 Thomson Reuters. No claim to original U.S. Government Works. 34 
 

  
(Authority: 20 U.S.C. 1099b) 
 34 CFR § 602.26 

§602.26 Required accreditation standards. 
(a)(1) To be listed by the Secretary as a nationally recognized accrediting agency, an accrediting agency must demonstrate to 
the Secretary that its accreditation or preaccreditation standards, or both, are sufficiently rigorous to ensure that the agency is 
a reliable authority as to the quality of the education or training provided by the institutions or programs it accredits. 
  
(2) For a programmatic accrediting agency that does not serve as an institutional accrediting agency for any of the programs 
it accredits, the standards must address the areas contained in paragraph (b) of this section in terms of the type and level of 
the program rather than in terms of the institution. 
  
(3) If none of the institutions an agency accredits participates in any Title IV, HEA program, or if the agency only accredits 
programs within institutions accredited by an accrediting agency recognized by the Secretary, the accrediting agency is not 
required to have the standards described in paragraphs (b)(7), (b)(8), (b)(10), (b)(12), and (b)(13) of this section. 
  
(b) In order to assure that an accrediting agency is a reliable authority as to the quality of the education or training provided 
by an institution or program it accredits, the agency must have standards that effectively address the quality of an institution 
or program in the following areas: 
  
(1) Curricula. 
  
(2) Faculty. 
  
(3) Facilities, equipment, and supplies. 
  
(4) Fiscal and administrative capacity as appropriate to the specified scale of operations. The agency shall— 
  
(i) Have standards addressing the institution’s or program’s finances and management that enable it to assess an institution’s 
or program’s fiscal and administrative capacity, as appropriate to its scale of operations, for the purpose of determining 
whether— 
  
(A) The institution or program appears able to continue to be an ongoing, economically viable entity; and 
  
(B) The finances of the institution or program appear to be sufficient for it to continue to meet the agency’s standards; 
  
(ii) Make a determination under this standard— 
  
(A) When it initially evaluates an institution or program for accreditation or preaccreditation; and 
  
(B) When it periodically reevaluates the institution or program for accreditation or preaccreditation; 
  
(iii) Require an institution or program to submit on an annual basis sufficient financial information, which may include the 
annual audited financial statement the institution or program submits to the Secretary under the Title IV, HEA programs, to 
enable the agency to determine if the financial capacity of the institution threatens the ability of the institution or program to 
continue to meet the agency’s standards; and 
  
(iv) Review, as appropriate on an annual basis, the information obtained under paragraph (b)(4)(iii) of this section to 
determine if there is reason to take any follow-up action based on a reduced financial capacity. 
  
(5) Student support services. 
  
(6) Recruiting and admissions practices, academic calendars, catalogs, publications, grading, and advertising. The agency 
shall have standards that enable it to assess an institution’s or program’s recruiting and admissions practices, academic 
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calendars, catalogs, publications, grading, and advertising in terms of— 
  
(i) Whether the institution’s or program’s academic calendar, catalogs, publications, and advertising are accurate, complete, 
and consistent with actual practice and agency standards, particularly with respect to costs, financial obligations, refunds, 
graduation rates, employment prospects, and other statements regarding educational effectiveness; and 
  
(ii) Whether the institution’s or program’s admissions policies and standards are reasonable in light of the institution’s or 
program’s educational mission. 
  
(7) Program length and tuition and fees in relation to the subject matters taught and the objectives of the degrees or 
credentials offered. The agency shall have standards that establish minimum and maximum program lengths for 
prebaccalaureate vocational education programs and have other standards to enable the agency to assess an institution’s or 
program’s length of program and tuition and fee charges. In developing these standards, the agency shall take into account 
such factors as— 
  
(i) Program objectives and content; 
  
(ii) The types and locations of instructional delivery; 
  
(iii) The knowledge and skills necessary for students to reach competence in the field being taught; 
  
(iv) Generally accepted practices in higher education; 
  
(v) Any applicable Federal statutes or regulations; and 
  
(vi) For any prebaccalaureate vocational education program, consideration of the remuneration that can reasonably be 
expected by students who complete the program. 
  
(8) Measures of program length in clock hours or credit hours. The agency shall have standards that enable it to assess an 
institution’s or program’s measurement of program length. In developing these standards, the agency shall take into account 
such factors as— 
  
(i) Program goals, objectives, and content; 
  
*3598 (ii) The types and combinations of instructional methodologies and delivery systems, including outside preparation as 
appropriate; 
  
(iii) The knowledge and skills necessary for students to reach competence in the field being taught; 
  
(iv) Generally accepted practices in higher education; and 
  
(v) Any applicable Federal statutes or regulations. 
  
(9) Success with respect to student achievement in relation to mission. The agency shall have standards that enable it to 
assess an institution’s or program’s success with respect to student achievement. Under these standards, the agency shall— 
  
(i) Require the institution or program to document and assess the educational achievement of students in verifiable and 
consistent ways, such as— 
  
(A) Student grades, grade point averages, theses, or portfolios; 
  
(B) Results of admissions tests for graduate or professional school or other standardized tests; 
  
(C) Transfer rates to institutions offering higher level programs; and 
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(D) Job placement rates, completion rates, results of licensing examinations, evaluations by employers, follow-up studies of 
alumni, and other recognized measures of educational outcomes; 
  
(ii) Require the institution or program to use effectively the information obtained under paragraph (b)(9)(i) of this section to 
improve student achievement with respect to the degrees or certificates offered; 
  
(iii) Systematically monitor institutional or program performance with respect to student achievement to determine if 
performance is consistent with both the institution’s or program’s mission and objectives and the agency’s objective 
measures of performance of student achievement; and 
  
(iv) For any prebaccalaureate vocational education program accredited by the agency or provided by an institution the agency 
accredits, establish minimum quantitative standards for— 
  
(A) Completion rates; 
  
(B) Job placement rates; and 
  
(C) Pass rates on State licensing examinations or other appropriate measures of occupational competency. 
  
(10) Default rates in the student loan programs established under Title IV of the Act, based on the most recent data provided 
by the Secretary. The agency shall have standards that require it to evaluate an institution to determine whether the institution 
is out of compliance with its accrediting standards if the institution’s latest cohort default rate under the Federal Stafford 
Loan or Federal Supplemental Loans for Students program— 
  
(i) Equals or exceeds 25 percent; or 
  
(ii) Has increased significantly in relation to its rate in the previous year. 
  
(11) Record of student complaints received by, or available to, the agency. The agency shall have standards that enable it to 
assess an institution’s or program’s record of student complaints received by or made available to the agency. Under these 
standards, the agency shall— 
  
(i) Review student complaints that relate to the agency’s standards; 
  
(ii) Take appropriate follow-up action with regard to those complaints; 
  
(iii) If considered necessary by the agency, refer complainants to appropriate Federal, State, and other agencies if the 
complaints do not relate to the agency’s standards; and 
  
(iv) Require institutions or programs to make available to students the agency’s mailing address or telephone number for 
complaints. 
  
(12) Compliance with the institution’s program responsibilities under Title IV of the Act. The agency shall have standards 
that require institutions to be in compliance with their responsibilities under the Title IV, HEA programs. The agency’s 
assessment under these standards shall be based on program reviews, financial and compliance audits, audited financial 
statements, and any other information that the Secretary provides. 
  
(13) The institution’s practice of making refunds to students. The agency shall have— 
  
(i) A refund policy, that must be approved by the Secretary, that provides for a fair and equitable refund to a student of 
tuition, fees, and other institutional charges; and 
  
(ii) Standards that enable it to assess whether an institution complies with its refund policy. 
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(c)(1) An accrediting agency shall take appropriate action if its review of an institution or program under any standard 
indicates that the institution or program is not in compliance with that standard. 
  
(2) If the agency believes that the institution or program is not in compliance with the standards, the agency shall— 
  
(i) Take prompt adverse action against the institution or program; or 
  
(ii) Require the institution or program to take appropriate action to bring itself into compliance, or to ensure its continued 
compliance, with the agency’s standards within a time frame specified by the agency. 
  
(3) The accrediting agency has sole discretion to determine the time frame specified in paragraph (c)(2)(ii) of this section for 
the institution or program to bring itself into compliance with agency standards. However, except as indicated in paragraph 
(c)(4) of this section, the specified period may not exceed 18 months. 
  
(4) If the institution or program does not bring itself into compliance within the specified period, the agency must take 
adverse action unless the agency extends the period for achieving compliance for good cause. 
  
(d) An accrediting agency shall have a reasonable basis for determining that the information it relies on for making the 
assessments described in paragraphs (b) and (c) of this section is accurate. 
  
(e) An accrediting agency that has established and applies the standards in paragraph (b) of this section may establish any 
additional accreditation standards as it deems appropriate. 
  
(Authority: 20 U.S.C. 1091, 1099b) 
 34 CFR § 602.27 

§602.27 Additional required operating procedures. 
(a) To be listed by the Secretary as a nationally recognized accrediting agency, an accrediting agency must demonstrate to the 
Secretary that it satisfies the procedural requirements contained in other provisions of this part and the additional 
requirements contained in paragraphs (b) through (h) of this section. 
  
(b) If the accrediting agency accredits institutions and that accreditation enables those institutions to seek eligibility to 
participate in Title IV, HEA programs— 
  
(1) The agency requires the institution to— 
  
(i) Notify the agency if the institution plans to establish a branch campus or an additional location; and 
  
(ii) Submit a business plan described in paragraph (b)(2) of this section if the institution plans to operate a branch campus or 
additional location— 
  
(A) That is geographically apart from the main campus; 
  
(B) That has its own separate administrative structure, services, and facilities, and 
  
(C) At which the institution plans to offer a complete educational program; 
  
(2) The business plan that an institution submits under paragraph (b)(1)(ii) of this section must contain a description of— 
  
(i) The educational program to be offered at the branch campus or location; 
  
(ii) The projected revenues and expenditures and cash flow at the branch campus or location; and 
  
*3599 (iii) The operation, management, and physical resources at the branch campus or location; 
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(3) The agency extends accreditation to the branch campus or additional location only after evaluating the business plan and 
taking other necessary actions to permit the agency to determine that the branch campus or additional location has sufficient 
educational, financial, operational, management, and physical resources to satisfy the accrediting agency’s standards for 
accreditation; 
  
(4) The agency undertakes a site visit of the branch campus or additional location as soon as practicable, but no later than six 
months after the establishment of that branch campus or additional location; 
  
(5) The agency undertakes a site visit of an institution that has undergone a change of ownership that resulted in a change of 
control as soon as practicable, but no later than six months after the change of ownership; and 
  
(6) The agency requires any institution it accredits that enters into a teach-out agreement with another institution to submit to 
the accrediting agency for approval a teach-out agreement that is consistent with applicable standards and regulations. 
  
(c) The accrediting agency maintains and makes publicly available written materials describing— 
  
(1) Each type of accreditation and preaccreditation granted by the agency; 
  
(2) Its procedures for applying for accreditation or preaccreditation; 
  
(3) The criteria and procedures used by the agency for determining whether to grant, reaffirm, reinstate, deny, restrict, 
revoke, or take any other action related to each type of accreditation and preaccreditation that the agency grants; 
  
(4) The names, academic and professional qualifications, and relevant employment and organizational affiliations of the 
members of the agency’s policy and decisionmaking bodies as well as the agency’s principal administrative staff; and 
  
(5) The institutions or programs that the agency currently accredits or preaccredits and the date when the agency will review 
or reconsider the accreditation or preaccreditation of each institution or program. 
  
(d) In accordance with agency policy, the accrediting agency publishes the year when an institution or program subject to its 
jurisdiction is being considered for accreditation or preaccreditation and provides an opportunity for public comment 
concerning the institution’s or program’s qualifications for accreditation or preaccreditation. 
  
(e) The accrediting agency provides advance public notice of proposed new or revised criteria, giving interested parties 
adequate opportunity to comment on these proposals prior to their adoption. 
  
(f) The accrediting agency— 
  
(1) Reviews any complaint against an accredited institution or program, or the agency itself, that is related to the agency’s 
standards, criteria, or procedures; and 
  
(2) Resolves the complaint in a timely, fair, and equitable manner. 
  
(g) The accrediting agency ensures that if an institution or program elects to make a public disclosure of its accreditation or 
preaccreditation status granted by the agency, the institution or program discloses that status accurately, including the specific 
academic or instructional programs covered by that status. 
  
(h) The accrediting agency provides for the public correction of incorrect or misleading information about— 
  
(1) The accreditation status of an accredited or preaccredited institution or program; 
  
(2) The contents of reports of site team visitors; and 
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(3) The agency’s accrediting actions. 
  
(Authority: 20 U.S.C. 1099b) 
 34 CFR § 602.28 

§602.28 Due process for institutions and programs. 
(a) To be listed by the Secretary as a nationally recognized accrediting agency, an accrediting agency must demonstrate to the 
Secretary that the procedures it uses throughout the accrediting process satisfy due process requirements. 
  
(b) The Secretary considers that an accrediting agency’s procedures satisfy due process requirements if— 
  
(1) The agency sets forth in writing its procedures governing its accreditation or preaccreditation processes; 
  
(2) The agency’s procedures afford an institution or program a reasonable period of time to comply with agency requests for 
information and documents; 
  
(3) The agency notifies the institution or program in writing of any adverse accrediting action; 
  
(4) The agency’s notice describes with particularity the basis for any adverse accrediting action; 
  
(5) The agency permits the institution or program the opportunity to appeal an adverse accrediting action, and the right to 
representation by counsel during an appeal, except that the agency, at its sole discretion, may limit the appeal to a written 
appeal; and 
  
(6) The agency notifies the applicant in writing of the result of the appeal and the basis for that result. 
  
(Authority: 20 U.S.C. 1099b) 
 34 CFR § 602.29 

§602.29 Notification of accrediting agency decisions. 
(a) To be listed by the Secretary as a nationally recognized accrediting agency, an accrediting agency must demonstrate to the 
Secretary that its written policies, procedures, and practices require it to notify the Secretary, the appropriate State 
postsecondary review entity, the appropriate accrediting agencies, and the public of the following types of decisions, no later 
than 30 days after a decision is made: 
  
(1) A decision by the agency to award initial accreditation or preaccreditation to an institution or program. 
  
(2) A final decision by the agency to— 
  
(i) Deny, withdraw, suspend, or terminate the accreditation or preaccreditation of an institution or program; or 
  
(ii) Take other adverse action against an institution or program. 
  
(3) A decision by the agency to place an institution or program on probation. 
  
(4) A decision by an accredited institution or program to withdraw voluntarily from accreditation or formal preaccreditation 
status. 
  
(5) A decision by an accredited institution or program to let its accreditation or preaccreditation lapse. 
  
(b) No later than 60 days after a final decision, the accrediting agency makes available to the Secretary, the appropriate State 
postsecondary review entity, and the public upon request, a brief statement supporting the agency’s determination to deny, 
withdraw, suspend, or terminate the accreditation or preaccreditation of an institution or program and the comments of the 
affected institution or program with regard to that decision. 
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(Authority: 20 U.S.C. 1099b) 
 34 CFR § 602.30 

§602.30 Regard for decisions of States and other accrediting agencies. 
(a) To be listed by the Secretary as a nationally recognized accrediting agency, an accrediting agency must demonstrate to the 
Secretary that— 
  
(1) If the accrediting agency accredits institutions— 
  
(i) The agency accredits only those institutions that are legally authorized under applicable State law to provide a program of 
education beyond the secondary level; 
  
(ii) The agency does not renew, under the conditions described in paragraph (b) of this section, the accreditation or 
preaccreditation of an institution during a period in which the institution— 
  
(A) Is the subject of an interim action by a recognized institutional accrediting *3600 agency potentially leading to the 
suspension, revocation, or termination of accreditation or preaccreditation or by a State agency potentially leading to the 
suspension, revocation, or termination of the institution’s legal authority to provide postsecondary education; or 
  
(B) Has been notified of the loss of accreditation, or the suspension, revocation, or termination by the State of the 
institution’s legal authority to provide postsecondary education, and the due process procedures required by the action have 
not been completed; 
  
(iii) In considering whether to grant initial accreditation or preaccreditation to an institution, the agency takes into account 
actions by— 
  
(A) Recognized institutional accrediting agencies that have denied accreditation or preaccreditation to the institution, placed 
the institution on public probationary status, or revoked the accreditation or preaccreditation of the institution; and 
  
(B) A State agency that has suspended, revoked, or terminated the institution’s legal authority to provide postsecondary 
education; and 
  
(iv) If the agency grants accreditation or preaccreditation to an institution notwithstanding the actions described in paragraph 
(a)(1)(ii) or (a)(1)(iii) of this section, the agency shall provide to the Secretary a thorough explanation, consistent with its 
accreditation standards, why the previous action by a recognized institutional accrediting agency or the State does not 
preclude the agency’s grant of accreditation or preaccreditation; and 
  
(v) If a recognized institutional accrediting agency takes an adverse action with respect to a dually-accredited institution or 
places the institution on public probationary status, or if a programmatic accrediting agency takes an adverse action with 
respect to a program offered by the institution or places the program on public probation for reasons associated with the 
overall institution rather than the specific program, the agency shall promptly review its accreditation or preaccreditation of 
the institution to determine if it should also take adverse action against the institution. 
  
(2) If the accrediting agency accredits programs— 
  
(i) The agency does not renew, under the conditions described in paragraph (b) of this section, the accreditation or 
preaccreditation status of a program during any period in which the institution offering the program— 
  
(A) Is the subject of an interim action by a recognized institutional accrediting agency potentially leading to the suspension, 
revocation, or termination of accreditation or preaccreditation or by a State agency potentially leading to the suspension, 
revocation, or termination of the institution’s legal authority to provide postsecondary education; or 
  
(B) Has been notified of the loss of accreditation, or the suspension, revocation, or termination by the State of the 
institution’s legal authority to provide postsecondary education, and the due process procedures required by the action have 
not been completed; 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=20USCAS1099B&originatingDoc=ICD6FFF60311E11DABAA48F9C8B1C0930&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)�
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=34CFRS602.30&originatingDoc=ICD6FFF60311E11DABAA48F9C8B1C0930&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)�
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=34CFRS602.30&originatingDoc=ICD6FFF60311E11DABAA48F9C8B1C0930&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)�


Secretary’s Procedures and Criteria for Recognition of Accrediting..., 59 FR 3578-01  
 
 

 © 2013 Thomson Reuters. No claim to original U.S. Government Works. 41 
 

  
(ii) In considering whether to grant initial accreditation or preaccreditation to a program, the agency takes into account 
actions by— 
  
(A) Recognized institutional accrediting agencies that have denied accreditation or preaccreditation to the institution offering 
the program, placed the institution on public probationary status, or revoked the accreditation or preaccreditation of the 
institution; and 
  
(B) A State agency that has suspended, revoked, or terminated the institution’s legal authority to provide postsecondary 
education; 
  
(iii) If the agency grants accreditation or preaccreditation to a program notwithstanding the actions described in paragraph 
(a)(2)(ii) of this section, the agency provides to the Secretary a thorough explanation, consistent with its accreditation 
standards, why the previous action by a recognized institutional accrediting agency or the State does not preclude the 
agency’s grant of accreditation or preaccreditation; and 
  
(iv) If a recognized institutional accrediting agency takes adverse action with respect to the institution offering the program or 
places the institution on public probationary status, the agency promptly reviews its accreditation or preaccreditation of the 
program to determine if it should take adverse action against the program. 
  
(3) The agency routinely shares information with other appropriate recognized accrediting agencies and State agencies 
information about the accreditation or preaccreditation status of an institution or program and any actions it has taken 
regarding the institution’s or program’s accreditation or preaccreditation. 
  
(b) An accrediting agency is subject to the requirements contained in paragraph (a) of this section if the accrediting agency 
knew, or should have known, of the actions being taken by another recognized accrediting agency or State agency. 
  
(Authority: 20 U.S.C. 1099b) 
  
Note: This appendix will not appear in the Code of Federal Regulations. 
  

Appendix A to Preamble—Major Issues Discussed at the Regional Meetings 
The Department convened four regional meetings in September 1992 to obtain public involvement in the development of 
regulations to implement Title IV, part H, subpart 2 of the Higher Education Act of 1965, as amended by the Higher 
Education Amendments of 1992, Public Law 102-325. This subpart describes the procedures and criteria to be used for the 
Secretary’s recognition of accrediting agencies. 
  
The Department invited individuals and representatives of groups involved in student financial assistance programs to the 
four regional meetings. At each meeting, the Department provided for a comprehensive discussion and exchange of 
information regarding the implementation of subpart 2 by providing participants with an issue paper that raised issues and 
questions with regard to the statutory provisions included in subpart 2. The following is a summary of the information 
provided to the Department by participants at the regional meetings. The section of the proposed regulations that is the 
subject of the information is provided as a reference. 
  
Separate and independent requirement—§602.3. Participants in the regional meetings suggested that, in order for an 
accrediting agency to obtain a waiver of the requirement that it be separate from and independent of, both administratively 
and financially, any related, associated, affiliated, trade association or membership organization, an agency should have to 
demonstrate that (a) its parent body has no role in making or ratifying its accrediting decisions, (b) it has sufficient budget 
and administrative autonomy to carry out its required accrediting responsibilities, and (c) information obtained in the course 
of its accrediting process is not made available to the parent body unless it is public information. 
  
Unannounced visits by the Secretary—§602.10. Participants discussed the conditions under which an unannounced visit to 
either an accrediting agency or an institution or program that it accredits, as part of the Secretary’s comprehensive review and 
evaluation of the agency, was appropriate and suggested that such a visit would be appropriate only if (a) the Secretary had 
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evidence of the agency’s non-compliance with the statute or Departmental regulations and (b) an unannounced site visit 
would assist in investigating the non-compliance. 
  
*3601 Review by the National Advisory Committee on Institutional Quality and Integrity—§602.12. Participants discussed 
the role of the National Advisory Committee on Institutional Quality and Integrity in reviewing the applications of 
accrediting agencies seeking recognition by the Secretary and suggested that an agency should have an opportunity to appeal 
the Advisory Committee’s recommendation before the Secretary reaches a final decision. 
 34 CFR § 602.14 
Limitation, suspension, or termination of recognition—§602.14. Participants discussed the process the Secretary should use 
in determining whether to limit, suspend, or terminate an accrediting agency’s recognition if the Secretary determines, after 
notice and opportunity for a hearing, that the agency has failed to satisfy one or more of the requirements for recognition. 
They suggested that the proposed regulations should afford the agency due process by providing (a) written notice to the 
agency, (b) opportunity for the agency to respond in writing, (c) public review by the Advisory Committee, (d) a written 
decision by the Advisory Committee, and (e) an appeal to the Secretary. 
  
Ability and experience—§602.21-§602.22. Participants discussed what standards the Secretary should use to determine 
whether an accrediting agency demonstrates sufficient ability and experience in operating as an accrediting agency. Most 
favored retention of the language contained in the current regulations on these issues, but a minority expressed concern that 
these requirements placed undue burden on new agencies seeking initial recognition. 
  
Unannounced site visits by accrediting agencies—§602.24. Participants discussed whether the proposed regulations should 
contain specific guidance on how and when accrediting agencies were to conduct unannounced site visits to institutions that 
offer vocational education and training and also what institutions were to be visited. They were in agreement that the agency 
should have discretion to decide how and when the visits took place; they were divided on the definition of institutions that 
offer vocational education, so they were divided on what institutions should be visited. 
  
Required accreditation standards—§602.26. Participants discussed the standards that accrediting agencies must have for 13 
specific areas. They felt that programmatic accrediting agencies and those agencies that do not accredit for purposes of Title 
IV should be exempt from the standards that address default rates, institutional compliance with its program responsibilities 
under Title IV, and refund policies. Their comments on specific standards were as follows: 
  
Program length and tuition and fees—§602.26(b)(7). Participants felt that accrediting agencies should assess these in relation 
to the subject matter taught and the objectives of the degrees or credentials offered. They also felt that the proposed 
regulations should protect agencies against lawsuits alleging violation of anti-trust laws. 
  
Measures of program length in clock hours or credit hours—§602.26(b)(8). Participants felt that accrediting agencies should 
be expected to evaluate program length at non-degree granting institutions for consistency with the time required to develop 
the knowledge base and skills necessary for entry level to the vocation for which the students are being prepared. In the case 
of degree-granting institutions, participants felt that agencies should evaluate program length for consistency with usual 
practice in higher education. 
  
Success with respect to student achievement—§602.26(b)(9). Participants felt that accrediting agencies should be required to 
consider completion rates, job placement rates, and State licensing examination pass rates for institutions or programs that 
purport to train individuals for occupations, vocations, or professions. Most participants felt that agencies should be given the 
flexibility to establish standards for these areas, but a minority felt that the proposed regulations should contain specific 
requirements. 
 34 CFR § 602.26 
Default rates—§602.26(b)(10). Most participants felt that accrediting agencies should review schools for compliance with 
agency standards if their default rate exceeded a certain rate, but some felt that agencies should have to remove accreditation 
if the default rate exceeded a certain value. 
  
Due process for institutions and programs—§602.28. Participants felt that accrediting agencies should be expected to adhere 
to principles of fundamental procedural fairness in dealing with institutions or programs. They also felt that any opportunity 
for a hearing that an agency might provide did not necessarily imply a personal appearance by representatives of the 
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institution or program. 
  
Implementation of the regulations. Participants felt that accrediting agencies should have 8-12 months from the effective date 
of the regulations to come into compliance. 
  
Preamble. Participants felt that a preamble should be included to establish the context for the interpretation of the regulations. 
  
(FR Doc. 94-1459 Filed 1-21-94; 10:00 am) 
  
BILLING CODE 4000-01-P 
  
End of Document 
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Code of Federal Regulations  
Title 34. Education 

Subtitle B. Regulations of the Offices of the Department of Education 
Chapter VI. Office of Postsecondary Education, Department of Education 

Part 602. The Secretary’s Recognition of Accrediting Agencies (Refs & Annos) 
Subpart B. The Criteria for Recognition 

Organizational and Administrative Requirements 

34 C.F.R. § 602.15 

§ 602.15 Administrative and fiscal responsibilities. 

Effective: July 1, 2010 

Currentness 
 

The agency must have the administrative and fiscal capability to carry out its accreditation activities in light of its requested 
scope of recognition. The agency meets this requirement if the agency demonstrates that-- 
  

(a) The agency has-- 
  

(1) Adequate administrative staff and financial resources to carry out its accrediting responsibilities; 
  

(2) Competent and knowledgeable individuals, qualified by education and experience in their own right and trained by 
the agency on their responsibilities, as appropriate for their roles, regarding the agency’s standards, policies, and 
procedures, to conduct its on-site evaluations, apply or establish its policies, and make its accrediting and preaccrediting 
decisions, including, if applicable to the agency’s scope, their responsibilities regarding distance education and 
correspondence education; 

  

(3) Academic and administrative personnel on its evaluation, policy, and decision-making bodies, if the agency accredits 
institutions; 

  

(4) Educators and practitioners on its evaluation, policy, and decision-making bodies, if the agency accredits programs 
or single-purpose institutions that prepare students for a specific profession; 

  

(5) Representatives of the public on all decision-making bodies; and 
  

(6) Clear and effective controls against conflicts of interest, or the appearance of conflicts of interest, by the agency’s-- 
  

(i) Board members; 
  

(ii) Commissioners; 
  

(iii) Evaluation team members; 
  

(iv) Consultants; 
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(v) Administrative staff; and 
  

(vi) Other agency representatives; and 
  

(b) The agency maintains complete and accurate records of-- 
  

(1) Its last full accreditation or preaccreditation review of each institution or program, including on-site evaluation team 
reports, the institution’s or program’s responses to on-site reports, periodic review reports, any reports of special reviews 
conducted by the agency between regular reviews, and a copy of the institution’s or program’s most recent self-study; 
and 

  

(2) All decisions made throughout an institution’s or program’s affiliation with the agency regarding the accreditation 
and preaccreditation of any institution or program and substantive changes, including all correspondence that is 
significantly related to those decisions. 

  
(Approved by the Office of Management and Budget under control number 1845–0003) 
  
(Authority: 20 U.S.C. 1099b) 
  
 

Credits 
[74 FR 55426, Oct. 27, 2009] 
  
SOURCE: 64 FR 56617, Oct. 20, 1999, unless otherwise noted. 
  
AUTHORITY: 20 U.S.C. 1099b, unless otherwise noted. 
  

Current through November 14, 2013; 78 FR 68657 
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United States Code Annotated  

Title 20. Education 
Chapter 28. Higher Education Resources and Student Assistance (Refs & Annos) 

Subchapter IV. Student Assistance (Refs & Annos) 
Part G. Program Integrity (Refs & Annos) 

Subpart 2. Accrediting Agency Recognition (Refs & Annos) 

20 U.S.C.A. § 1099b 

§ 1099b. Recognition of accrediting agency or association 

Currentness 
 

(a) Criteria required 
  
No accrediting agency or association may be determined by the Secretary to be a reliable authority as to the quality of 
education or training offered for the purposes of this chapter or for other Federal purposes, unless the agency or association 
meets criteria established by the Secretary pursuant to this section. The Secretary shall, after notice and opportunity for a 
hearing, establish criteria for such determinations. Such criteria shall include an appropriate measure or measures of student 
achievement. Such criteria shall require that-- 
  

(1) the accrediting agency or association shall be a State, regional, or national agency or association and shall demonstrate 
the ability and the experience to operate as an accrediting agency or association within the State, region, or nationally, as 
appropriate; 

  

(2) such agency or association-- 
  

(A)(i) for the purpose of participation in programs under this chapter, has a voluntary membership of institutions of 
higher education and has as a principal purpose the accrediting of institutions of higher education; or 

  

(ii) for the purpose of participation in other programs administered by the Department of Education or other Federal 
agencies, has a voluntary membership and has as its principal purpose the accrediting of institutions of higher education 
or programs; 

  

(B) is a State agency approved by the Secretary for the purpose described in subparagraph (A); or 
  

(C) is an agency or association that, for the purpose of determining eligibility for student assistance under this 
subchapter and part C of subchapter I of chapter 34 of Title 42, conducts accreditation through (i) a voluntary 
membership organization of individuals participating in a profession, or (ii) an agency or association which has as its 
principal purpose the accreditation of programs within institutions, which institutions are accredited by another agency 
or association recognized by the Secretary; 

  

(3) if such agency or association is an agency or association described in-- 
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(A) subparagraph (A)(i) of paragraph (2), then such agency or association is separate and independent, both 
administratively and financially of any related, associated, or affiliated trade association or membership organization; 

  

(B) subparagraph (B) of paragraph (2), then such agency or association has been recognized by the Secretary on or 
before October 1, 1991; or 

  

(C) subparagraph (C) of paragraph (2) and such agency or association has been recognized by the Secretary on or before 
October 1, 1991, then the Secretary may waive the requirement that such agency or association is separate and 
independent, both administratively and financially of any related, associated, or affiliated trade association or 
membership organization upon a demonstration that the existing relationship has not served to compromise the 
independence of its accreditation process; 

  

(4)(A) such agency or association consistently applies and enforces standards that respect the stated mission of the 
institution of higher education, including religious missions, and that ensure that the courses or programs of instruction, 
training, or study offered by the institution of higher education, including distance education or correspondence courses or 
programs, are of sufficient quality to achieve, for the duration of the accreditation period, the stated objective for which the 
courses or the programs are offered; and 

  

(B) if such agency or association has or seeks to include within its scope of recognition the evaluation of the quality of 
institutions or programs offering distance education or correspondence education, such agency or association shall, in 
addition to meeting the other requirements of this subpart, demonstrate to the Secretary that-- 

  

(i) the agency or association’s standards effectively address the quality of an institution’s distance education or 
correspondence education in the areas identified in paragraph (5), except that-- 

  

(I) the agency or association shall not be required to have separate standards, procedures, or policies for the 
evaluation of distance education or correspondence education institutions or programs in order to meet the 
requirements of this subparagraph; and 

  

(II) in the case that the agency or association is recognized by the Secretary, the agency or association shall not be 
required to obtain the approval of the Secretary to expand its scope of accreditation to include distance education or 
correspondence education, provided that the agency or association notifies the Secretary in writing of the change in 
scope; and 

  

(ii) the agency or association requires an institution that offers distance education or correspondence education to have 
processes through which the institution establishes that the student who registers in a distance education or 
correspondence education course or program is the same student who participates in and completes the program and 
receives the academic credit; 

  

(5) the standards for accreditation of the agency or association assess the institution’s-- 
  

(A) success with respect to student achievement in relation to the institution’s mission, which may include different 
standards for different institutions or programs, as established by the institution, including, as appropriate, consideration 
of State licensing examinations, consideration of course completion, and job placement rates; 
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(B) curricula; 
  

(C) faculty; 
  

(D) facilities, equipment, and supplies; 
  

(E) fiscal and administrative capacity as appropriate to the specified scale of operations; 
  

(F) student support services; 
  

(G) recruiting and admissions practices, academic calendars, catalogs, publications, grading and advertising; 
  

(H) measures of program length and the objectives of the degrees or credentials offered; 
  

(I) record of student complaints received by, or available to, the agency or association; and 
  

(J) record of compliance with its program responsibilities under this subchapter and part C of subchapter I of chapter 34 
of Title 42 based on the most recent student loan default rate data provided by the Secretary, the results of financial or 
compliance audits, program reviews, and such other information as the Secretary may provide to the agency or 
association; 

  
except that subparagraphs (A), (H), and (J) shall not apply to agencies or associations described in paragraph (2)(A)(ii) 
of this subsection; 

  

(6) such an agency or association shall establish and apply review procedures throughout the accrediting process, including 
evaluation and withdrawal proceedings, which comply with due process procedures that provide-- 

  

(A) for adequate written specification of-- 
  

(i) requirements, including clear standards for an institution of higher education or program to be accredited; and 
  

(ii) identified deficiencies at the institution or program examined; 
  

(B) for sufficient opportunity for a written response, by an institution or program, regarding any deficiencies identified 
by the agency or association to be considered by the agency or association-- 

  

(i) within a timeframe determined by the agency or association; and 
  

(ii) prior to final action in the evaluation and withdrawal proceedings; 
  

(C) upon the written request of an institution or program, for an opportunity for the institution or program to appeal any 
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adverse action under this section, including denial, withdrawal, suspension, or termination of accreditation, taken against 
the institution or program, prior to such action becoming final at a hearing before an appeals panel that-- 

  

(i) shall not include current members of the agency’s or association’s underlying decisionmaking body that made the 
adverse decision; and 

  

(ii) is subject to a conflict of interest policy; 
  

(D) for the right to representation and participation by counsel for an institution or program during an appeal of the 
adverse action; 

  

(E) for a process, in accordance with written procedures developed by the agency or association, through which an 
institution or program, before a final adverse action based solely upon a failure to meet a standard or criterion pertaining 
to finances, may on one occasion seek review of significant financial information that was unavailable to the institution 
or program prior to the determination of the adverse action, and that bears materially on the financial deficiencies 
identified by the agency or association; 

  

(F) in the case that the agency or association determines that the new financial information submitted by the institution 
or program under subparagraph (E) meets the criteria of significance and materiality described in such subparagraph, for 
consideration by the agency or association of the new financial information prior to the adverse action described in such 
subparagraph becoming final; and 

  

(G) that any determination by the agency or association made with respect to the new financial information described in 
subparagraph (E) shall not be separately appealable by the institution or program; 

  

(7) such agency or association shall notify the Secretary and the appropriate State licensing or authorizing agency within 
30 days of the accreditation of an institution or any final denial, withdrawal, suspension, or termination of accreditation or 
placement on probation of an institution, together with any other adverse action taken with respect to an institution; and 

  

(8) such agency or association shall make available to the public, upon request, and to the Secretary, and the State 
licensing or authorizing agency a summary of any review resulting in a final accrediting decision involving denial, 
termination, or suspension of accreditation, together with the comments of the affected institution. 

  

(b) “Separate and independent” defined 
  
For the purpose of subsection (a)(3) of this section, the term “separate and independent” means that-- 
  

(1) the members of the postsecondary education governing body of the accrediting agency or association are not elected or 
selected by the board or chief executive officer of any related, associated, or affiliated trade association or membership 
organization; 

  

(2) among the membership of the board of the accrediting agency or association there shall be one public member (who is 
not a member of any related trade or membership organization) for each six members of the board, with a minimum of one 
such public member, and guidelines are established for such members to avoid conflicts of interest; 
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(3) dues to the accrediting agency or association are paid separately from any dues paid to any related, associated, or 
affiliated trade association or membership organization; and 

  

(4) the budget of the accrediting agency or association is developed and determined by the accrediting agency or 
association without review or resort to consultation with any other entity or organization. 

  

(c) Operating procedures required 
  
No accrediting agency or association may be recognized by the Secretary as a reliable authority as to the quality of education 
or training offered by an institution seeking to participate in the programs authorized under this subchapter and part C of 
subchapter I of chapter 34 of Title 42, unless the agency or association-- 
  

(1) performs, at regularly established intervals, on-site inspections and reviews of institutions of higher education (which 
may include unannounced site visits) with particular focus on educational quality and program effectiveness, and ensures 
that accreditation team members are well-trained and knowledgeable with respect to their responsibilities, including those 
regarding distance education; 

  

(2) monitors the growth of programs at institutions that are experiencing significant enrollment growth; 
  

(3) requires an institution to submit for approval to the accrediting agency a teach-out plan upon the occurrence of any of 
the following events: 

  

(A) the Department notifies the accrediting agency of an action against the institution pursuant to section 1094(f) of this 
title; 

  

(B) the accrediting agency acts to withdraw, terminate, or suspend the accreditation of the institution; or 
  

(C) the institution notifies the accrediting agency that the institution intends to cease operations; 
  

(4) requires that any institution of higher education subject to its jurisdiction which plans to establish a branch campus 
submit a business plan, including projected revenues and expenditures, prior to opening the branch campus; 

  

(5) agrees to conduct, as soon as practicable, but within a period of not more than 6 months of the establishment of a new 
branch campus or a change of ownership of an institution of higher education, an on-site visit of that branch campus or of 
the institution after a change of ownership; 

  

(6) requires that teach-out agreements among institutions are subject to approval by the accrediting agency or association 
consistent with standards promulgated by such agency or association; 

  

(7) makes available to the public and the state licensing or authorizing agency, and submits to the Secretary, a summary of 
agency or association actions, including-- 

  

(A) the award of accreditation or reaccreditation of an institution; 
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(B) final denial, withdrawal, suspension, or termination of accreditation of an institution, and any findings made in 
connection with the action taken, together with the official comments of the affected institution; and 

  

(C) any other adverse action taken with respect to an institution or placement on probation of an institution; 
  

(8) discloses publicly whenever an institution of higher education subject to its jurisdiction is being considered for 
accreditation or reaccreditation; and 

  

(9) confirms, as a part of the agency’s or association’s review for accreditation or reaccreditation, that the institution has 
transfer of credit policies-- 

  

(A) that are publicly disclosed; and 
  

(B) that include a statement of the criteria established by the institution regarding the transfer of credit earned at another 
institution of higher education. 

  

(d) Length of recognition 
  
No accrediting agency or association may be recognized by the Secretary for the purpose of this chapter for a period of more 
than 5 years. 
  

(e) Initial arbitration rule 
  
The Secretary may not recognize the accreditation of any institution of higher education unless the institution of higher 
education agrees to submit any dispute involving the final denial, withdrawal, or termination of accreditation to initial 
arbitration prior to any other legal action. 
  

(f) Jurisdiction 
  
Notwithstanding any other provision of law, any civil action brought by an institution of higher education seeking 
accreditation from, or accredited by, an accrediting agency or association recognized by the Secretary for the purpose of this 
subchapter and part C of subchapter I of chapter 34 of Title 42 and involving the denial, withdrawal, or termination of 
accreditation of the institution of higher education, shall be brought in the appropriate United States district court. 
  

(g) Limitation on scope of criteria 
  
Nothing in this chapter shall be construed to permit the Secretary to establish criteria for accrediting agencies or associations 
that are not required by this section. Nothing in this chapter shall be construed to prohibit or limit any accrediting agency or 
association from adopting additional standards not provided for in this section. Nothing in this section shall be construed to 
permit the Secretary to establish any criteria that specifies, defines, or prescribes the standards that accrediting agencies or 
associations shall use to assess any institution’s success with respect to student achievement. 
  

(h) Change of accrediting agency 
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The Secretary shall not recognize the accreditation of any otherwise eligible institution of higher education if the institution 
of higher education is in the process of changing its accrediting agency or association, unless the eligible institution submits 
to the Secretary all materials relating to the prior accreditation, including materials demonstrating reasonable cause for 
changing the accrediting agency or association. 
  

(i) Dual accreditation rule 
  
The Secretary shall not recognize the accreditation of any otherwise eligible institution of higher education if the institution 
of higher education is accredited, as an institution, by more than one accrediting agency or association, unless the institution 
submits to each such agency and association and to the Secretary the reasons for accreditation by more than one such agency 
or association and demonstrates to the Secretary reasonable cause for its accreditation by more than one agency or 
association. If the institution is accredited, as an institution, by more than one accrediting agency or association, the 
institution shall designate which agency’s accreditation shall be utilized in determining the institution’s eligibility for 
programs under this chapter. 
  

(j) Impact of loss of accreditation 
  
An institution may not be certified or recertified as an institution of higher education under section 1002 of this title and 
subpart 3 of this part or participate in any of the other programs authorized by this chapter if such institution-- 
  

(1) is not currently accredited by any agency or association recognized by the Secretary; 
  

(2) has had its accreditation withdrawn, revoked, or otherwise terminated for cause during the preceding 24 months, unless 
such withdrawal, revocation, or termination has been rescinded by the same accrediting agency; or 

  

(3) has withdrawn from accreditation voluntarily under a show cause or suspension order during the preceding 24 months, 
unless such order has been rescinded by the same accrediting agency. 

  

(k) Religious institution rule 
  
Notwithstanding subsection (j) of this section, the Secretary shall allow an institution that has had its accreditation 
withdrawn, revoked, or otherwise terminated, or has voluntarily withdrawn from an accreditation agency, to remain certified 
as an institution of higher education under section 1002 of this title and subpart 3 of this part for a period sufficient to allow 
such institution to obtain alternative accreditation, if the Secretary determines that the reason for the withdrawal, revocation, 
or termination-- 
  

(1) is related to the religious mission or affiliation of the institution; and 
  

(2) is not related to the accreditation criteria provided for in this section. 
  

(l) Limitation, suspension, or termination of recognition 
  

(1) If the Secretary determines that an accrediting agency or association has failed to apply effectively the criteria in this 
section, or is otherwise not in compliance with the requirements of this section, the Secretary shall-- 
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(A) after notice and opportunity for a hearing, limit, suspend, or terminate the recognition of the agency or association; or 
  

(B) require the agency or association to take appropriate action to bring the agency or association into compliance with 
such requirements within a timeframe specified by the Secretary, except that-- 

  

(i) such timeframe shall not exceed 12 months unless the Secretary extends such period for good cause; and 
  

(ii) if the agency or association fails to bring the agency or association into compliance within such timeframe, the 
Secretary shall, after notice and opportunity for a hearing, limit, suspend, or terminate the recognition of the agency or 
association. 

  

(2) The Secretary may determine that an accrediting agency or association has failed to apply effectively the standards 
provided in this section if an institution of higher education seeks and receives accreditation from the accrediting agency or 
association during any period in which the institution is the subject of any interim action by another accrediting agency or 
association, described in paragraph (2)(A)(i), (2)(B), or (2)(C) of subsection (a) of this section, leading to the suspension, 
revocation, or termination of accreditation or the institution has been notified of the threatened loss of accreditation, and the 
due process procedures required by such suspension, revocation, termination, or threatened loss have not been completed. 
  

(m) Limitation on Secretary’s authority 
  
The Secretary may only recognize accrediting agencies or associations which accredit institutions of higher education for the 
purpose of enabling such institutions to establish eligibility to participate in the programs under this chapter or which accredit 
institutions of higher education or higher education programs for the purpose of enabling them to establish eligibility to 
participate in other programs administered by the Department of Education or other Federal agencies. 
  

(n) Independent evaluation 
  

(1) The Secretary shall conduct a comprehensive review and evaluation of the performance of all accrediting agencies or 
associations which seek recognition by the Secretary in order to determine whether such accrediting agencies or associations 
meet the criteria established by this section. The Secretary shall conduct an independent evaluation of the information 
provided by such agency or association. Such evaluation shall include-- 
  

(A) the solicitation of third-party information concerning the performance of the accrediting agency or association; and 
  

(B) site visits, including unannounced site visits as appropriate, at accrediting agencies and associations, and, at the 
Secretary’s discretion, at representative member institutions. 

  

(2) The Secretary shall place a priority for review of accrediting agencies or associations on those agencies or associations 
that accredit institutions of higher education that participate most extensively in the programs authorized by this subchapter 
and part C of subchapter I of chapter 34 of Title 42 and on those agencies or associations which have been the subject of the 
most complaints or legal actions. 
  

(3) The Secretary shall consider all available relevant information concerning the compliance of the accrediting agency or 
association with the criteria provided for in this section, including any complaints or legal actions against such agency or 
association. In cases where deficiencies in the performance of an accreditation agency or association with respect to the 
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requirements of this section are noted, the Secretary shall take these deficiencies into account in the recognition process. The 
Secretary shall not, under any circumstances, base decisions on the recognition or denial of recognition of accreditation 
agencies or associations on criteria other than those contained in this section. When the Secretary decides to recognize an 
accrediting agency or association, the Secretary shall determine the agency or association’s scope of recognition. If the 
agency or association reviews institutions offering distance education courses or programs and the Secretary determines that 
the agency or association meets the requirements of this section, then the agency shall be recognized and the scope of 
recognition shall include accreditation of institutions offering distance education courses or programs. 
  

(4) The Secretary shall maintain sufficient documentation to support the conclusions reached in the recognition process, and, 
if the Secretary does not recognize any accreditation agency or association, shall make publicly available the reason for 
denying recognition, including reference to the specific criteria under this section which have not been fulfilled. 
  

(o) Regulations 
  
The Secretary shall by regulation provide procedures for the recognition of accrediting agencies or associations and for the 
appeal of the Secretary’s decisions. Notwithstanding any other provision of law, the Secretary shall not promulgate any 
regulation with respect to the standards of an accreditation agency or association described in subsection (a)(5). 
  

(p) Rule of construction 
  
Nothing in subsection (a)(5) shall be construed to restrict the ability of-- 
  

(1) an accrediting agency or association to set, with the involvement of its members, and to apply, accreditation standards 
for or to institutions or programs that seek review by the agency or association; or 

  

(2) an institution to develop and use institutional standards to show its success with respect to student achievement, which 
achievement may be considered as part of any accreditation review. 

  

(q) Review of scope changes 
  
The Secretary shall require a review, at the next available meeting of the National Advisory Committee on Institutional 
Quality and Integrity, of any change in scope undertaken by an agency or association under subsection (a)(4)(B)(i)(II) if the 
enrollment of an institution that offers distance education or correspondence education that is accredited by such agency or 
association increases by 50 percent or more within any one institutional fiscal year. 
  
 
CREDIT(S) 
(Pub.L. 89-329, Title IV, § 496, as added Pub.L. 102-325, Title IV, § 499, July 23, 1992, 106 Stat. 641; amended Pub.L. 
103-208, § 2(i)(3) to (8), Dec. 20, 1993, 107 Stat. 2478; Pub.L. 105-244, Title I, § 102(b)(5), Title IV, § 492, Oct. 7, 1998, 
112 Stat. 1622, 1759; Pub.L. 110-315, Title IV, § 495, Aug. 14, 2008, 122 Stat. 3324; Pub.L. 111-39, Title IV, § 408(1), July 
1, 2009, 123 Stat. 1953.) 
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